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PART I 

THE NATIJKE OF THE STATE 




OHAl^ER I 


POLITICAL SCIEKCE, THE THEORY OF THE STATE 


1. Definition and scope of political science*.—2. Relation to other 
sciences.—3. Meaning of the state; its essential ftttnbules.--4. The 
distinction between state, society, government, and nation.-- - 5. The 
state and a common faith.—(>. The ideal state. 

1. Definition and scope of political science. A 

treatise ou pSitical science must naturally begin with some 
discussion as to the scope and province of the science itaelf 
and its relation with the other branches of human know¬ 


ledge of a kindred character. This is t^pecially necessary 
for two reasons. In the first place, the term “ Political 
Science ” has been used with a good deal of latitude, not 
to say ambiguity, both in colloquial language and in 
scientific discussion. In the second place, the relation¬ 
ship between this and various other departments of know¬ 
ledge, such as jurisprudence, history, and exionomics, is 
an ei^remcly intimate one. It is necessary, therefore, to 
endeavour as accurately as may be to define the proper 
field of political science, and to indicate its connection 
with other branches of learning. 

An elaborate definition may better be reserved for 
later consideratioi. For the present a simple and con¬ 
venient starting-point may be found in the statement, 


inadequate though it is, that political science deals with 
government. The ^ord. “ government,” used in ^ 


widest sense, rests on the fundamental idea, of control 
and,Vobedi^Q<^; it inmliea authority, and a .submission 

/ - 3 
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THE STATUES OF THE gTATE 


to that aut^rity. It thus calls befcye our minds a 
ph^othenon which may bo considered almost coexten¬ 
sive with human society as it at present exists, andf ^hidt 
reaches back into the past almost as |ar the history 
of human society itself. True il is that as we follow 
its retreat into the remote periods of history, recedes 
with a diminishing outline that tends towards an uiiseen 
vanishing-point. But in this it only shares in a char¬ 
acteristic common to all the products of social evolution. 

Now the phenomenoii of government, as we view^it in 
the past and in the present, shows anything but a umform 
appearance. It diners constantly in its form, it diArs 
in its scope and purpose, and ditiers most i^tably in the 
varying degrees of its complexity. Ihese divergences in 
the concrete aspect of government are seen at once by 
comparing the rude organization by which a primitive 
pastoral tribe is held in loose cohesion, the city-state of 
the Greeks, the feudal system of the Middle Ages, and 
the intritaUi mechanism of the modern national state. 
It is out of these variations offered by the different tyi)es 
of human organization in which the common element of 
govornmeiit is contiiiiied that political science arises. In 
all branches of investigation it is the diversities, a^d not 
the similarities, of observed phenomena that afford the 
primary motive for speculation. In the physical world 
the diversities of form, function, and structure among 
plants and anima,k-give occasion to the investigations of 
the botanist and toe naturali.st. If all plants and animals 
had been of a uniform fashion and fuiicuon their similarity 
would have been accepted as a matter of course. It is 
the fact.that this sunUarity does not exist that gives the 
liMtial stimulus to‘ man's investig.*tioDS. Simii^ly in 
the domain of human institutions the h^z«g&eom and 
complex appearance oithe phenomena in ^brds 
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the basis of political science. Its field lies ip the cxami- 
nalaon and analysis of the varying forpas of hu^an, 
oi^i#ation in which the element of social control |8 
embodied. 

At tins point emerf^s a further analogy beti^^ecn the 
study of our physical and social environment. In each 
cas# the phenomena observed are found to be in a con¬ 
stant state of change and movement. New forms replace 
the old, the whole reprt‘spntiiig a graded series of ascending 
con^lexity in which higher and higher structures corre- 
s^nd to functions increasingly elaborate. In the pbysicnl 
world, life, from being simple and rudimentary, becomes 
complex and diflerentinted. New organs are developed 
and higher functions ];>orforine(l. In the superorganio 
world the process of social evolution is continuous. Here, 
too, arc successive, stages of progress in wdiich the form 
and character of human institutions undergo an unceasing 
alteration in accordance with tlie clianging environment 
of social growth. The study of governmenbil terms must 
therefore in on eminent degree be a comparative aiai 
historical study. It must not content itself with a mere 
analysis of political institutions as existing at any given 
poinhp of time; it nm.st take account of the process of 
change and evolution and the alteration of social and 
intellectual environment. This is wdmt is meant by the 
statement that the investigations of political science must 
be of a dynauuc and not a static character. They must 
be directed towards the proper interpretation of move¬ 
ments and tendencies in addition to the analysis of the 
status and structure of existing institutions. The organized 
aspect of the community, the state, must be t^gated not 
only actualiljr, but also as a i)foduct of the 

an^as tlm %asis of the life, of the future. 

to otker sciencae. Herein appears the 
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THE NATURE OF THE STATE 


connection between bistory and political science^ a eon- 
nextionnome^at difficult to state in precise terms without 
making one of the two assume a subordinate character. 
There is, indeed, a natural tendency on the part of the 
political scientist to view history*^omewhat in tjie light 
of mere raw material, and an equally natural tendency on 
the part of the historian to view political science somewhat 
in the light of an einuiiation, one might almost say an 
excrescence, of history. It may witli fairness be said that 
tlie two studies arc mutually contributory and comple¬ 
mentary. Political science would certainly be impossible 
withou^history; histoiy would lose its main significance 
withottf at least an unconscious political science. The 
facts of history—not all of them, but such as are significant 
for the study of institutions—constitute a part of?, the 
groundwork of political science; not, it is to be noted, 
the whole groundwork, for political science must also 
build upon ethical and psychological foundations. Thus 
one might* be tempted to employ the t(‘nuinology of the 
logician, and say that some of history is part of political 
science, the circles of their content.s overhipping an area 
enclosed by each. Hence it is that in the subdivisions 
of political science offered by some writers ** historical 
political science,” or the history of political institutions, 
iSf one branch of the main subject.^ The connection 
between these allied branches of knowledge has been well 
indicated by Professor Seeley, who tells ns that political 
science is the fruit of history, and bia|oiy is tho, |Opt 
of political science.® A recent American writer* has 

^ Company \V» W. Willoughby, T/w Nature of the State, chap. i. 

• iWloy, Introduction to Political Sc^ce. Compare nhio tho 
fdnowing : The science of politics in the one^ien^ that ia.depoHite<i 
by the stream of history, like the grains of gold in m saad of a river ’* 
(Loid Acti»n, The Study of History), 

* W, W.^^illoaghby, op, cit. 
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iilu&tmted the relationship in a still more 8trikii% manner 
by saying that history ofiers the third dknensiotf of political 
science. 

But while commenting on the intimate interdepend¬ 
ence of^these two brliiches of learning, their essential 
difference must not be forgotten. Political science hds 
no foncera w'ith history in its purely narrative aspect; 
it has no interest in the mere cuiuulation of instances; 
nor has it any interest in the. military, commercial, or 
economic aspects of history as such; only in so far as 
th^e bear upon tlic evolution of organized social control, 
only so far as they elucidate the nature of the state, are 
they of imj)«rt for the student of political science. The 

latter must revert to historv for much of the material 

*• 

of bis study, but always in an eclectic or selective fashion, 
co-ordinating his facta with a view to their sjwcial signi¬ 
ficance. Thus, for example, the history of the Puritan 
colonies of North America is of priimiry interest to the 
student of j)oliticnl science as illustrating the^n)wth of 
democratic self-government, the progressive application of 
the federal princi]»le of political consolidation, the relations 
of Church and state, and the evolution of written con¬ 
stitutions. The economic life of the colonies is of only 
secondary and indirect importance. The religious con¬ 
troversies of the period as such, the romantic aspects of 
the history of the lime—the adventurous intercourse of 
settlers and .savages, the changes of manners, speech, and 
costume occasioujgd by the new environment—have still 
less Bearing on tiie problems of political science. Similarly 
the domain of the historian has its distinct limitations. 
Dr. Georg Jellinek accurately circumscribes •thoi province 
of histofy as follmlb: “ History presents to us not oftfy 
facts, but the casual connection between the facts. It 
differs, however, fron? the theoretical sciences in that it 
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alwaya examines concrete cases of cause and effect, never 
abstract types and laws. If the historian undertakes this 
he X)a83C8 the bounds of his own province and becomes a 
philosopher of history or a sociologist. It is true that no 
historian will be willing entire!^ to forego thp higher 
aspect of history, but there is no science which offers to 
i(.s students a complete Bclf-sulhciency.” ^ * 

Political science stands also in close relation to politicsd 
economy. The jmrpose of the latter is to investigate 
“ man’s activity in x>ursuit of wealth.” ^ It deals with 
the production and distribution of wealth under the influence 
of forces both material and psychological. Inasmuch as 
the production and distribution of material wealth are very 
largely conditioned by the existing h^rin of government 
and the in.stitutional basis of economic life, the study of 
political economy is brought into an intinuitc relation with 
that of political science. The system of the English school 
of classical economists, for instance, is presumed to flow 
from the Anginal postuhilea of private individual property, 
of unimpeded contract under a social sanction, and a 
mobilitv of the strata of society unhindered by non-oconomic 
forc<vH. Conversely it is also true that political institutions 
are greatly affected by economic circumstaucesA The 
particular form of government existing at any period and 
place, and the direction and extent of its activity, are 
largely dependent on the economic life of the community 
in question. Thus one would naturally expect the political 
institutions of a migratory pastoral tribe to differ from 
those of a community deriving its support from a fixed 

* Stm(t-<*t Vol. L, chap, i. 

^“Political Economy, <»r Economics, is a Kludy of mankind in tb« 
oroinary business of life; it examines that pan. of iadividuaf and iooial 
action which is most closely connected with the attainment and with 
the use of the material requisites of well being ” (Marshal), Prmcipk^ 
of KeonomieSf Vol. I., bk. i., chap. i,). * 
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forttt of agriculture, while each of them would differ in 
the form and character of its govemnient from a manu¬ 
facturing population centred in great cities. The state, 
in a word, is conditioned by its economic environment.^ 
Nor is only in (hcirfundamenlal bases that the science»s 
of economics and politics stand in close relation, for many 
spe^Jific subjects of inquiry belong in a measure to each of 
them. Such questions ns the social control of monopoly, 
the governmental management of railroads, and tlio 
municipal ownersliip of public utilities present both an 
cjpnomic and a political aspect. To the economist the 
problem is one of economic efficiency and equitable dis¬ 
tribution ; tih the student of political science it is a question 
of administrative organization.® 

Tlie relation of politii’nl seienee. to various other branches 
may be discussed more briefly. Constitutional law, the 
analysis of the organization of a particular state at a 
particular time, would seem to be best classed as a 
sub-division of political science, or at any rate* to cover a 
large field in common ^Ai<h it. Opinion might also differ 
as to whether international law,® dealing with the relation 
of states with one another, should more ])roperly be classed 
as ait included, or only a kindred subject. It may at 
any rate be siiid that in measure us international relations 

^ The lino of tliohgbt hero suppested fonnw the hfiais of what is rnlled 
the mat^rialii^Hc th»*iiry of history. 8et* bolow, chap. iii. 

® The ambiguous rclatirtn in which the terms “ political science ” and 
“ political ec<tnomy ” stHnd to one another is rendered still more con¬ 
fusing by the divet^nt usages (d leading American universities. At 
Harvard “ Economios ” is a snbdivision of the department of “ History, 
Government, and Economics.” At Yale, “ Kconomics ” oonstitutes a 
subdivioioif of tlic general group of courses entitled “ Philosophy, Edu¬ 
cation, Itotory, and the Social Sciences.” ” Political Saienqp " is treated 
a» forAiii^ part of Hia subdivisions “Philosophy” and “ Histwy.” 
At Chicago “ Political Economy ” and “Political Science” constunto 
secarate departments. 

* Jellinek considers international law a branch of jurisprudence 
iBechUt^Uacnseh^fl), which^ itself a subdivision of political science. 
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develop into the fixity of a trae international law,— 
code enforced by a recognized authority,—so does inter¬ 
national law become merged in the domain of political 
science. Last of all may be mentioned the relative posi¬ 
tion of political science and sociofogy. Hero th^ former 
must be considered in the light of an included portion of 
the more general field. Sociology deals not' only #ith 
organized communities, but also with communities in 
which the element of social control is as yet feebly differ¬ 
entiated. It deals not only with the legal and coercive 
relationship of man with his fellows, but also with t^e 
evolution and st^itus of customs, manners, religion, and 
economic life. Most important is it to obserfie that socio¬ 
logy treats not only of conscience, but also of unconscious 
social activities.^ How’ far such a science, can be any¬ 
thing more than a group of subdivisions, or a name for 
a sort of general wisdom in regard to man’s social environ¬ 
ment, gained from specific studies, is perhaps open to (jiies- 
tion. Certainly in the hands of many of its exponents it 
seems to lose in intensity what it gains in width. Never¬ 
theless, if one accepts the “ science of society ” on its owm 
terms, it is proper to consider that it includes political 

• 

* “ Of all the mwltifariouR projocts for fixing? the boundar 3 ’' which inorka 
^oS pohiioal fmiu the rnon> general social Bcicnoc, that acems moat 
aiiti^actoTy which haacs the diNtinction on the- exiatcnco of n political 
oonaciouaneaa, W'ithout stopping to inquire too ‘curiously into the 
preeiflc ctmnotation of this term, it may safely be laid do^n that aa a 
rule primitive communities do not, mul advanced communities do mani¬ 
fest the political conaciousnesH. the opportunity tt> leave to 

iKK’iology the entire field of primitiv'c institutions, <md to regard as truly 
political only tluise institutions and those theories which are closely 
associated with such manifestation” (W. A. X)gnni||g, History of 
Poiitical Theories, Aneietil and Mediaml, Intiodnction, Xvi.). But 
oomj^re wi^i this the following: ” Human Society truly bcgin8%hm 
soo^ consciousness and tradition are so far ^vefoped tha^aH sooial 
relations exist not only objectively as physical lacts of association, but 
sobjeotively also in the thought, feeling, and purpose of the ajiefWiftted 
Individuals'” (Oiddings, 2'hwry of Sociology, Annals Am. Acad. Po(, 
and Soc. Seience, 1804). • 



11 


T® XHBOEY OP THE STATE 

science as one of its subdivisions. On this basis one niay 
proceed to a fonnal definition of political science, which 
may best be accepted in the form offered by Paul Janet: 

Pobtical Science is tliat part, of social science which 
treats the ioundatiotfei of the State and of the principles 
of gdveniment.” Beside this may be placed the definition 
of K. Bhintschli, wliioli draws especial attention to the 
dynamic nature of the study involved : “ Political Science 
is tlie science which is concerned with the state, wluch 
endeavoufiS to understand and comprehend the state in 
its conditions, in its essential nature, its various forms and 
inlliifestations, its development.” ^ 

3. Meaning of the state ; its essential attributes. 
Political science, then, deals with the state; it is, in short, 
as it is often termedthe theory of the state.” The 
w'ord “ state ” is sufficiently familiar to have been used 
in the preceding discussion without explanation. It is 
now necessary to make a nearer analysis of the exact 
meaning to be attached to the term. An examination 

For convenient coriijiarison the following rlcfinitionH of allied 
(loiencee may hero ho note<l; 

(1) 8octoix>oy, “Sociology, defined m the Pcionco of social plio- 

nomens, inehidea all of thepo social Hciences (that in, cconomlcp, politics, 
history etc.)', hut in tliis general uso of the term it in not a distinct 
science, but rather the name for a body of knowledge, including several 
sciences. The more definite sphere of aoeiology an a ncience in indicated 
when we recognize that each of the Kcicnoes dealing witli social phe¬ 
nomena involves a theory os to the nature of society” (A, Fairbanks, 
Introduction to Sociohxjy). “ I am temjUed to define Sociology as the 
science of associated huinanitv. that is, of humanity so far as it is united 
and so far as it is associatwl” (J. H. VV. Staeke>nberg, Introduction to 
the Study of Sociology^. All the writers on sociology discuss its claim 
to uxiatonoe as a science, though formal definitions are few. Compare 
Herbert Spen<^, Study of Sociology, chap. it.; De Creef, Introduction 4 
In Sociologie, I%rt f., chap. i.; Small and Vincent, Introduction to the 
Study of Society, bk. i., etc. » 

(2) tMTAispn.UDEN’i-’E. Jurisprudence is the “ formal science of th<|H) 
relations mankind iimich arc generally recognized ias having t%al 
oemse^enoes. ... It may . . . ^ defined provisionally as the formal 
soienoo of positive law ” (T. K. Holland, Ekrnenta of Jurisprudenec), 

* See, for example, M’KIblmie, The SkUe and the Indtmdrud, Introd. 
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of the ordinary senaes in which th^ word is used shows 
at once a considerable latitude in its employment. Thus 
when w'c speak of the different states ” of Christendom, 
or refer to France, Italy, etc., as the leading states of 
Europe, the word seems roughly ik> correspond with such 
terms as “country,” “ international power/* etc. ’^hen, on 
the other hand, we talk of the relations existing between 
the “ Church and the state,” we have no reference to 
international affaire; the idea implied is rather that of 
association or organization. Again, in such uses as The 
State and the Individual (the title of a well-known work 
on political science already mentioned), or in the titlc^^of 
one of Herbert Spencer’s books, The Man vq^/sm the State, 
the word is plainly used to imply a contrast between the 
individual citizen and the collective aspect of the com¬ 
munity. Finally, in such phrases os “state aid to the 
poor,” “ state control of railroads,” etc., what is thought 
of is not so much the community collectively as ^he 
special machinery or organized agency tlirough which the 
conmumity aolvS. 

Out of the different elements here embodied we may 
construct an exact conception of what is meant by the 
state in the technical language of political scien^. It 
embodies avS the factors of which it is composed : 

I. A territory. 

II. xV population, 
in. Unity. 

IV, Organization.^ , 

Let us briefly examine these in turn. Without a definite 
territory Jheie can be no state. The Jews, being scattered 

**Tlie requisites arc tlius stated by Blunt^lhli. He prefers to add 
“ sovereignty,” a (aetor which seems, however, to result the 

combination of the last two given above, and the nature of v^ch is 
considered in a later chapter (Part I., chap.iiv.}. 
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abzoad and dissociated from the 6ccupatiou and control 
of any particular territory, do not constitute a state. 
Professor Holland, in the definition given in his Ekf}ietUs 
of Juriajintdmcet speaks of a “numerous assemblage of 
human Ji>eings generally occupying a certain territory.’* 
But it seems advisable to insist on the idea of land being 
necessary. Equally necessary is a ^wpulation. It goes 
without saying that an uninhabited portion of the earth, 
taken in itself, cannot form a stiUe. The third requisite 
is said to be unity. By this is nunuit that the territory 
and population in question must form no part of a wider 
pAitical unit; nor must the territory contain any portion 
or portions which, while forming geographically a part of 
it, are not a part of it politically. The island of Haiti is a 
geographical unit, but, being divided into the separate 
* .jpubUcs of Hfiiti and Santo Domingo, does not present 
the unity required to constitute a state. In the same way 
the,separate “states” of the American Union are not 
states in the technical sense of the term, since each forma 
part of the smglo political entirety known as the United 
States. The United States as a totality constitutes a 
state; the “state ” of Massachusetts does not. Tlie final 
requisite, that of organization, is one that must be care¬ 
fully noted. Even granting that we have a territory 
and population disconnected from the rest of the world, 
and thus in a'sense a unit, \ve liave not yet a state. 
Imagine, for example, that a “ numerous assemblage of 
human beings,” to use Professor Holland’s phrase, were 
deposited upon some uninhabited island not owned or 
controlled by any existing government. Here wo should 
have land and population and unity, but the i^Jiabitants, 
having «s yet no cohesion or connection, would not f«ftn 
a state. Imagine, however, that these inhabitants, being 
persons, we may Suppose, accustomed to live under a 
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settled government, should agree to form themselves into 
an organized body and to vest the control of sdl of th^l 
in the hands of certain among their number^ We shoutd 
then have a state. Or let us imagine a very diffenpt 
state of affairs. Suppose that ascertain numbej of th^ 
inhabitants were enabled by their superior physical force 
or cunning to reduce the others to a (condition of submis¬ 
sion, so that settled relations of control and obedience 
were established. In this case, too, there would be a 
state. For the organization needed to constitute a state 
need not be one established by mutual consent or one of 
an equitable nature. The mere existence of settled obdfti- 
ence to a superior coercive force is all tha4 is required. 
Any form of dcspoti.sni or tyranny which fulfils these 
conditions establi.shes a political state just as much as 
does a government whose authority rests on a general 
acquiescence. 

Such, then, is the nature of the state. As formal defini¬ 
tions we iway cite the following : (1) state is a people 
organized for law within a definite territory ” (Woodrow 
Wilson).^ (2) “ The body or community which thus by 
permanent law, through its organs, administers justice 
within certain limits of territory, is called a state ” (Th^dore 
Woolsey).^ A more elaborate definition, the full bearing 
of which will appear in our discussion of sovereignty, is 
given by Professor Holland: “ A state* is a numeroua 
assemblage of human beings, generally occupying a certain 
territory, amongst whom the will of the majority or of 
an ascertainablo class of persons is, by the strength of 
such a majority or class, made to prevail against any of 
their numji)er#who oppose it.” * ^ 

^W. Wilson, The 8taie. • T. Woolsej^ PdiHcal Seietke. 

' T. E. Holland, Elements of Jurisprudence. An oxeellent disonavien 
of the various definitions of state " appears in L. W. Gamer, islro- 
ducUon to Political Science, chap. ii. # ’s-. 
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s. 4« The distinction between state, society, govern*^ 

,j|;mt, and nation. The meaning to be attached to the 
i|i^rd stiit^^^will be rendered more proci^ by distin- 
guiahing it from “ society,*" “ government/’ and nation,” 
TUSfe temi ** society ” h^ no reference to territorial occupa- 
|lon; i# refers to man alone, and not to his environment. 
But in dealing with man its significance is much wider than 
that of “ state.” It applies to all human communities, 
whether organized or unorganized. It suggests not only 
the poUtical relations by which men are bound together, 
but the whole range of hiunan relations and collective 
aoti^dties. The study of society involves tlie study of 
man’s religion, of domestic institutions, indu.strial activities, 
education, c^imc, etc. The term “ government,” on the 
other hand, is narrower than '* stfite.” It refers to the 
person or group of persons (which in a modern community 
will be very numerous) in whose hands the organization 
of theshito places for the time being the function of political 
control. The word is sometimes used to indicate the 
persons themselves, sometimes abstractly to indicate the 
kind and Composition of the controlling group. The 
ordinary citizen.s of a community are a })art of the state, 
but are not part of the government. The term lias, more¬ 
over, Bo reference to territory. The distinction will appear 
more evident in our subsequent discussion of sovereignty,^ 
In the next pkicc, it is to be observed tliat nation and 
state are two distinct conceptions. The term “ nation,” 
though often loosely used, is properly to be thought of 
as having; a racial or cihnograj)hical significance. It 

' Profes^T 'Baiwss, in hia Political Science and Constitutional LaWt 
adopts a cUfTeront basis of distinction ; “ stato ’* and “ g<^vor»nient " are 
each inaAe^o refer to the organs of social control, and not to the territai^ 
or popolation; the latter term doaignatee the ordinary mechanism of 
admimatration, the former the supreme body having absolute legal 
power. See Political Scionc^and Constitutional Law, \^1. I. 

P .4 

l. Ms. SlS 3 o 1JW.4 §1^4. 
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indicates a body of people—the Germans, the French, the 
Hungarians, etc.—united by common descent and 
common language. But such divisions by no means 
coincide with the political divisions of the civilized world 
into states. Austro-Hungary, as ^t existed in 1914, 
Btituted a single state, but its population was ma<de up df 
riKimbers of a great many different races. The iwlijical 
division of the civilized world into stites freely intersects 
with the division into races, although sometimes the 
political units—as in the case of modern France—are 
almost coincident with the etlinographic. The relation 
between political organization and nationality has b^en 
n changing one. In the chissical world, in the city-states 
of ancient Greece and Italy, kinship amon§ the citizens 
was considered an elemental factor In the composition of 
the state. In ancient Athens and Sparta persons of alien 
race were not considered as members of the political 
community. Hence hi the political thought of classical 
Greece the conception of the state is limited to a small 
area occupied by persons of the same race. In the Roman 
world, tlic original conception of a city-state With a com¬ 
mon nationality was transformed by the process of absorp¬ 
tion and conquest into the larger coiictjption of a world¬ 
wide state and universal sovereignty. Nationality fs here 
"Tost from sight. The foreign nations occupying the sub¬ 
jugated provinces wore recognized by virtue of the Emperor 
Caracalla’s act of general enfranchisement (a.d. 212) as 
citizens of the universal empire. Such a conceptioh, as 
wll be .seen in a later chapter, long survived as the basis 
of Europoan policy, though existing only in the shadowy 
form of the titular Holy Roman Empire. In actual fact, 
h* 9 wcver,' it was displaced by other political concoptiona. 
Feudalism brought with it the notionterritonal sove¬ 
reignty and dynastic Supremacy. A state became coincident 
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with tlie domain owned, if one may use the torm, by a 
|)ariiciilar bouse and its descendants, and quite irrespective’ 
of the nationalities of the subject peoples. States were 
fojuned out of communities of varying nationalities by 
inhexitaqpo, by cession,•by marriage of their sovereigns, 
Witness, for example, the sovereignty of Henry II over 
Anjdh, Aquitaine, etc.; the claim of Edward III to the 
m>wn of France; and, at a later date, the empire of 
Charles V, who inlierited Burgundy, St>am, part of Italy, 
and various Austrian territories. To a large extent this 
political fusion has fortunately been acconii>amed by a 
fuMon of languages, as in the amalgamation of modem 
Prance. • 

It w'as in the nineteenth century that the claim of nation¬ 
ality as the paramount basis of state organisation strongly 
as.serted itself. The great political upheaval consequent 
upon the American and Fremb revolutions led to an intense 
national movement in most parts of Europe. Under its 
influence modern Italy has been converted (181^-70) into 
a national state. Cennanv also assumed a definite national 
form in the modern German Empire (1871), whoso boun¬ 
daries. however, were not identical with those occupied 
by the German people. In the reconstruction of tho 
political map of Europe in 1919 the recognition of racial 
and national claims im seen in the creation of Czecho¬ 
slovakia, Jugo-5lavia, and Poland as independent states. 
Common nationality is, therefore, though not an actual 
requisite in the composition of the state as it now exists, 
a potent factor in its formation. 

5. The state and a common faith. At various periods 
in the^ world’s liistory we find the idea that*tha existence 
of a common religftus faith among the members of ^e 
state is essential to its existence. Such was the dominant 
element in the composiK-ion of the ancient Jewish theocracy. 
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In the period following the Kefonnation in Europe heretical 
belief was considered by both Protestant and Catholic 
monarchies an offence against the state, and was punished 
os such. In the Puritan colonies of Massachusetts and 
New Haven only the members of %be Church were at first 
admitted to the exercise of political rights. ^ith the 
growth of the doctrine of religious toleration such a view 
of the state has passed away. The civil authority and the 
civil bond among the citizens is dissociated from their 
religion. In many countries, however, established churches 
sup}>orted by the state remain as historic survivals of the 
earlier point of view. ® 

6. The ideal state. In all of the foregping analysis 
we have treated of the state as it actually exists, not 
the state as it might be if viewed in its perfect form. This 
is the distinction matle by the German writers ^ between 
the conception and the idea of the state. The conception 
of the state at any particular historical period is found in 
the common attributes of the states actually existent. 
The idea, on the c)ther hand, is the ideal of perfect form 
of which any actual stale is only an approximate realiza¬ 
tion. This ideal has varied from age to age. To the 
Greeks the ideal was to be sought in the perfected* form 
of the city-state. In our ow'n day the national state has 
Served as the embodiment of perfect ])olitical organization. 
But a wider ideal is conceivable in the form of the world- 
state or stiite universiil. The realization of such a jjolitical 
organization, as has been said, was long the haunting 
ideal of European policy. We see it reflected in the claims 
of the Roman emperor; in the less substantial claims of 
the Eastern emperor at Constantinople; after the fall of: 
Rome in the resuscitation of the empire by Charles the 
Great (a.I). 800), and in the vague sovereignty of the 

* See J. K. BUintsohii, Theory of the bk. i,, ch&p. I. 
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Holy Homan Kmperor from that date until the abolition 
of the titular dignity (1806) through the power of Napoleon. 
The aame ideal hovers before us as offering the goal of the 
political organization of the future. The development of 
intematipnal relations ftiat could lead to such an end 
will be discussed in a later chapter. 
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CHAPTER II 


ORIGIN OF THE STATE; FALLACIOUS THEORIES 

1. Theory of tho social contract.—2. Application made of the 

by Hobbes, Locke, and RoiLsscau.—3. Criticism of the theor^^-— 
4. Tho theory of divine origin.—6. Tho theory of force. 


1. Theory of the social contract. After a preliminary 
investigation of the proper province of political science, 
the topic which of necessity takes the first place in our 
inquiry is that of the origin of the state. How has it come 
about that men are everywhere found living under some 
form of authoritative control? What is the origin of 
government and law? Speculation as to the beginnings 
of goveriiment is not merely a matter of historical curiosit^^ 
for it is intimately associated with the more important 
question of the justification of government—the right of 
tho state to be. The present subject thus brings before 
us both an historical and an ethical inquiry—the intestiga- 
,^ion of tho facts as to tho actual beginnings of political 
forms, and the discussion of tho bearing these facts on the 
question of tho rightfulness or \iTongne88 of the existence 
of government. 

To examine and reject a fallacious ,h 3 rpothesis is often 
a means of arriving at the truth. In the present instance 
a presentation of some of the mistaken theories proposed 
as to the origin of the state may aid us in moving 
fif correct one. The different opiiuona which*We 
briefly review Lave had such great influence in tho 
fonnation of existing political institutions, that a proper 
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tmdie^dtajuUng of them is necesaai^ ia* order to appreciate 
the forces operative in the growth and structure of modem 
governments. The purpose of the ensuing discussion is 
not, therefore, the merely sophistical task of demolishing 
hypotheses of straw. The rejection of what is false in the 
i^tecnlative theories of the past will aid in establishing more 
valid conclusiojis on the residual basis of what is true, 
Fpjcemost in historical importance of all the different 
vie^ concerning the origin of the state, is the theory of 
the social contract. As old as political speculation itself, 
and pre-eminent in i< s influence, it stands written large upon 
thd history of human thought. Postponing for the moment 
the treatment of the beginnings and growth of the theory, 
let us fir-st examine in broad outline the general content 
of the doctrine of the social contract. It professes to offer 
au explanation of the origin and justification of govern¬ 
ment. ^ To do this it starts from the fundamental assump¬ 
tion that the past history of mankind may be divided into 
two periods, the first of which is antecedent to t^o institu¬ 
tion of government, the hitter subsequent it. During 
the first of these periods, man is found iii the “ state of 
nature,*^ uncontroUed by any laws of human imposition, 
and siibjcct only to such regulations as are supposed to 
be prescribed to him by nature itself. This code of regula¬ 
tions, or rather, since it is nowhere written down, the spirit 
by which such ff code might be presumed to be inspired, 
is spoken of as the law of nature, or natural law. This 
primitive stage of natural society man is presently compelled 
to desert. Whether it be that this state is too idyllic to 
last, or whether it becomes in the course of time and by 
bf mutual rapacity too inconvenient towbe tolerated, 
a point of disputt among the exponents of tLe theqi^ 
themselves. In either case man is led to substitute for it 
a muon with his fellaw-men in which, abandoning the 
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isolation of the natural ” iudiv^idual^ all are joined into one 
civil society or body politic. Each now stands in a 
different relation to his fellow-men. Submitting himself to 
the joint control of all, he receives in return the benefit of 
the joint interest of all in his prot^tion. To safeguard the 
security of all members of the body politic (or stat^, a 
code of law is enforced by all against the possible rapacity 
of each. Thus while each loses the “ natural liberty ** 
that he enjoyed in the antecedent state of nature, he gains 
in return the security to which he is naturally entitled, 
and which is now guaranteed to him by the covenant of all 
his fellows. Human law is substituted for a natural hiw, * 
and the individual, in submitting to sociaj duties, finds 
himself clothed with social riglits. The process, or at any 
rate the result of it, has very much the appearance of 
a contract or bargain dictated by the individual’s own 
interest, an exchange of obligations in return for privileges. 
Whether the barg<iin is to be looked upon as one that 
actually fif^PP^'Pcd at a given time and place for each 
politically constituted society, or wheth(‘r it merely expresses 
the result or outcome of a more gradual social process, is a 
matter that has been persistently left in a half-light. We 
cannot, therefore, make any general statement as to wjiether 
those who have defended the idea of the social contract 
have viewed it as a historical fact, or only as an interpreta¬ 
tion of the nature of the social bond. • 

Such is, in general, the doctrine of the social contract. 
A glance at the growth and history of the doctrine itself 
may servo to bring out more saliently’the nature of the 
argument involved. The origin of the theory is to be found 
in the philosophy of the Greeks. It is associated mo^ : 
perticulfirly with the speculative thrught of th^ 
during which the Greek city-state—the organized form 
under which Athens and Sparta ,reached their greatest 
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development—was faUing into decadence. In the writings 
of Kato and Aristotle we find but scant sanction for it. 
The political tliought of both of them was inspired by the 
ideal of the city-sfaite, whoso importance was to them 
g^^ter ^lian, and ant<#edent to, that of the kidividiial 
citizen. The latter, indeed, only existed in and through • 
the State. The social bond with his fellows was an essential 
part of man's nature. “ Man," runs the well-known 
Aristotelian dogma, “is a political animal.” Society 
therefore, being the primary consideration, and the indivi¬ 
dual existence being |K)ssiblo only by means of it, the 
conception of an individual dealing in obligation.s and 
privileges, ns*a subject of contract with society at large, 
was altogether foreign to the Platonic and Aristotelian 
system. 

With the Greeks of the fourth and succeeding centuries, 
however, the political environment had altogether changed. 
The subversion of the city-state by the Macedonian and 
Roman concjiiesta led the Greek philosophers io^ura aside 
from political speculation, and to look upon the political 
aspect of the individual as merely one of the accidents of 
his being. In the writings of the Epicurean schcxil we find 
the idea that laws and duties imposed on the individual 
by any govermnent, whether foreign or autonomous, are 
things which he accepts for his own well-being, entering 
thus into a kind of compact or understanding with the 
powers tha\ be. On this foundation grew up the theory 
of the social contract. The system of the Roman law, one 
of the greatest contributions of which to institutional 
development has been to bring into a clear light the 
'^^iiception of obligation by contract, supplied,a further 
1!batcrial with whicl to construct the completed tlieoif 

* See in tliii connection David G. Rikhie, Darwin and with 

ofh«r Phtloaophical Studies (^893). 
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Chmtianity, indeed, inculcating in its early teaclunga the 
doctrine that aU civil society had been the outcome of 
human sin, and that it was the duty of the Christian to 
submit to the rule of temporal powers as a part Of his 
abnegation of self, seemed at foit to run counter to the 
supposedly equitable bargain of a social contract. Never¬ 
theless, in the polemics of the Middle Ages, during which 
the rival claims of the empire and the papacy supplied the 
basis of political controversy, a sort of meeting-point appears 
between the doctrine of a social contract and the early 
Christian conception of the nature of civil society. The 
advocates of the papal claim held that kings and priifces 
in general, and hence the emperor among tlipm, held their 
offices (under God’s sanction) by reason of a covenant with 
the people, even as the elders of Israel covenanted with 
King David.^ This view, connected presently with the 
earlier Greek philosophy, gave rise to a special form of 
contract theory in the idea of a compact made by all the 
people with one person, a contract between a king and his 
subjects. To this special form of the general doctrine the" 
name of governmental compact® has often been given. 

2. Application made of the theory by Hobbes, Locke,' 
and Rousseau. It was in the seventeenth and* eigh¬ 
teenth centuries, in consequence of the religious and ciy|l 
tipheavals by which the political institutions of Europe 
were moulded anew, that the theory of c'ontract obtained 
its grciitest prominence. Hobbes and Locke in England, 
and Joim Jacques Rousseau in France, became its chief 
exponents. A review of the contract theory as laid down 
by each will serve to show it in its completed form. Thomas 
Hobbes, sometime tutor to Charles II, and prominent 
an^ong the writers of the seventeenth oontury for Ivs Vorkt 

^ 2 Samuel v. 3. 

■ See W, W. Willoughby, The Nature of Ae State (1896), chap. iv. 
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on moral and political philosophy, offers in his LeviaJihan 
: (1651) a striking exposition of the contract theory. The 
foundation of his theory lies in his estimate of man's 
essen^ nature. Man, according to Hobbes, is an alto¬ 
gether selfish and self-dreking animal. The sole motive 
for Ins actions proves on analysi.s to be the wish to satisfy 
Ha ewn appetites and desires; even such a quality as 
benevolence is seen on examination to result from man's 
love of power and delight in the exercise of it." Com¬ 
passion is only “ grief at the calamities of others from the 
imagination that the like calamity may befall ourselves." 
Mall is therefore by nature anything but a social animal; 
indeed he finals " nothing but grief in the company of 
his fellows," all being equally rajMieious and self-seeking. 
The state of nature is consequently a state of war, tbo 
5 liar of eacli against all; it is a stale of " continual fear and 
danger of violent death; and the life of man solitary, poor, 
nasty, brutish, and short." From this condition man is ‘ 
driven by evident necessity to join himself with his fellow’s 
^"tmder some common authority, universal submission to 
any form of control, however despotic, being j)refcrablc to 
«the mutual warfare of the state of nature. In the contract 
which pien thus make among lliem.sclvc8 all agree to submit 
to a single authority, which Hobbes interprets to be that 
M,.a king or absolute sovereign. But the latter, from the 
nature of the caSe, though benefited by the contract, is 
not a parly to it. Such a contract thus diners from the 
governmental compact referred to above in that the king, 
being no party to if, cannot break it. It becomes irrevoc¬ 
ably binding on all the community as a perpetual social 
bopd. In this way the theory is used by Hobbes as 
k. defence absolute monarchy, the philosopher appearinff 

the tiieoietical apologist of the Stuart despotism. 

Very difierent is the* presentation of the contract by 
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Hobbes’s illustrious contemporary, Jobn Locke. With the 
latter the state of nature is not one of universal war; it is, 
however, inconvenient and unsatisfactory. There is, in 
the first place, the standing “want of an established, 
settled, known law, the ‘ law of^naturo ’ being jbscured, 
since men are biassed by thfeir interest, as well as ignorant 
for want of study of it.” Nor is there “a known and 
indiflerent judge,” nor, finally, an active power to punish 
those who contravene the law of nature. For these reasons 
men are led to abandon the “ freedom ” of the state of 
nature, and submit to tlic restraint of civil society. In the 
contract which they make, liowever, the monarch to whom 
» they agree to submit ia himself a party. Xhe contract as 
presented by Locke does not precisely correspond to the 
governmental compact, since it not only establishes the 
authority of the monarch, but also joins the members of 
the community by mutual covenant into a body politic.^ 
It differs, on the other hand, from the contract of Hobbes 
in that riie monarch is a party to it, and holds his oflice 
only by virtur; of his compliance wdth the terras of the 
contract. Should the king break these, the contract is 
dissolved. In this form thf' theory ia made the basis of a 
system of limited monarchy, and Locke stands as tht apolo¬ 
gist of the English revolution of 1088. The charge of 
“ having endeavoured to subvert tlie constitution of tbe 
kingdom bv breaking the original contact between king 
and people,” which was the indictment of the Convention 
Parliament against King James II, shows the basis of 
Locke’s later defence of the revolution which was embodied 
in hi.s Treatise on Gm^ernment (1090). 

* Tho fkte ProfcBSor Ritiliic claimed lliat the custoiuarji oonixtut 
Wtwwn IxKjke and Ilouweau ia ornmeoua, tllb easenoe of sooit) 

contract being tho incoi-p(.>ration of Boriety. and not the appointment 
of a king. See essay, “ The Social Contract Theory,*' PutiUcal Science 
1801 . • 
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Strongly contraated with each of theso ia the standpoint 
of the great French writer of the eighteenth century, Jean 
Jacques Rousseau. Rousscau^s book, the CarUrat Social 
(1702), may be taken ns the exposition of the theory 
dominan^ in the eightcetth century. With Rqjjtgscnu the 
state of nature appears as an era of almost idjllic feUdty.* 
The fimple savage endowed with a health and vigour as yet 
unimpaired by the enervating influences of civilization 
Suflicos easily for his own restricted felicity. To this 
hypothetical state of nature Rousseau appeals for the solu- 
tjem of the problems of civilized life in regard to education, 
mofaht, etc. As the numbers of the race increase, this 
primitive conijition becomes no longer advantageous. The 
obstacles which injure man’s preservation in the state of 
nature grow more powerful than the forces which each 
UiJividual can employ to maintain himself in this eomlition. 
Man is thus driven to relinquish his “ natural liberty,” tliat 
rather illUvKory unlimited right to everything he is able 
to obtain,” and by a union with his fellows to anbstitute 
civil for natural liberty. To do this he is driven to find a 
“form of association which may defend and ]>rotect with 
all the force of the community ilu' person and ])ropcrty of 
each a^ociate, and by wliich each, being united to all, yet 
only obeys hiiuhclf and remains n.s free as before.” This is 
the social contract, a covenant of each with all. The king 
or monarch (or g^lverning body of any kind) is not a party 
to the bargain, nor is the tenure of office of the niler or 
rulers one of the terms of the contract. The king is merely 
a commissioned officer who holds his position at the dictates 
of that general will (vohntdgencraU) wffiich emerges as the 
sovereign power in consequence of the contract, king 
is, of course, deposabte if the general wall demands it. With 

^ JEtooBseRu's viewB on the state of nature are found in detail iu hia 
Jh^coUfi «ur Vlnfgahti. • 
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Rousseau the doctrine of the social contract, which in the 
hands of Hobbes was made a weapon of defence for absolut¬ 
ism, and with Locke a shield for constitutional limited 
monarchy, becomes the basis of popular sovereignty. 

3. Criticism of tho theory. • From the exposition of 
the theory, let us turn to the question of its criticism. 
Atbicked even in tho eighteenth century by David Hume,'^ 
it has undergone a series of assaults at the hands of the 
publicists of the nineteenth century, as the result of which 
it may be now looked upon as exploded. Jeremy Bentham 
says of it, “ I bid adieu to the original contract, and I left it 
to those to amuse tLcmfielves with this rattle who cbuld 
think they needed it.” J. K. Bluntschli, a Sj^iss, one of the 
most divstinguished writers in German on political science 
in the nineteerdh centurj’, pronounces the theory not only 
unhistorical and illogical, but even “ in the highest degree 
dangerous, since it makes the state and its institutions tho 
product of individual caprice.” * 

Of th# arguments directed against the social contract, 
the most evident and the most unanswerable is that the 
theory has no foundation in history. There is no recorded 
insLincc of a group of stivagea, previously without any 
political organization or political ideas, deliberately meet¬ 
ing together to supply the defect. Nor is it rational to 
^suppose that any sucli deliberate first creation of the state 
could have happened; for this presiqipbses in the minds 
of its founders tho conception of social organization before 
any such phenomenon had existed. They must have 
known what a government w'as before they could make 
one. As against this it is urged that history does furnish 
us inata^ices of what nmv be termed tho formation of a 
^xual contract, not indeed among m<lQ hitherto ignorant of 

* Hume, Philrmiphical Worhf (Etlinburgh^ 1854). Vol. III., Enay 12. 

* IUunl6chl}. Thtorjf of tho State (1$85), w. iv., chap. ix. 
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govenunent, but among groups of people separated from 
the state under which they lived, and desirous of forming 
a new organization by deliberate action. Most famous of 
these instonces is the ca:^ of the Puritan emigrants of the 
Maypywfr. The familiar document drawn up and signed 
by them while still on board ship runs: “ We . . . do, by 
^ese presents, solemnly and mutually, in the presence of 
0od and one another, covenant and combine ourselves 
together into a civil body politic, for our better ordering 
and preservation.’^ “ When Carlyle objects,” says Pro¬ 
fessor Bitcliic, “ that Jean Jacques could not fix the date 
of the social contract, it would at least be a plausible retort 
to say tiiat ttfb date was the llth of November, 1020.” ^ 
Further examples art* found during the same era of 
American history in the Providence agreement (1636) and 
the plantation covenant of New Haven (1038). It has even 
been urged that the written constitutions of the United 
States and its component commonwealths are historical 
instimces of social contracts. But in all of these^cases we 
have at best not the iu.stitution of a state among a people 
hitherto devoid of political organization, but the establish¬ 
ment of a particukr government by persons already accus¬ 
tomed ^to the rights and duties of civil society. If the 
social-contract theory mc.rely jiujant that in some cases 
particular go voriivpents are cstabbshed by joint and general 
action, it would be hard to contradict it. 

It is, however, possible to abandon the doctrine of the 
social contract as re^presenting an historical occurrence, and 
yet to adhere to it as expressing the proper interpretation 
of the relations between the individual and the state. 
Viewed* in this light^it is no longer an historical, but an 
analytical conception. It proposes as the justification o{ 
the state a voluntary ^xchange of services between the 

‘ BitcUio, Political Udence. Quarterly, 1891, 
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individual and the political community. The individual 
renders obedience and receives protection. It is in this 
form that we find the contract doctrine maintained by 
many political philosophers of the early nineteenth century. 
Such, for instance, is the standpoint of Kant.^ ffhe con¬ 
tract, he says, is “ not to be assumed as an historical fact, 
for as such it is not possible, but it is a rational idea #hich 
has its practical reality in that the legislator may so order 
his laws as if they were the outcome of a social contract. 
The latter becomes in consequence ‘ the criterion of the 
equity of every public law.’ ” ^ Yet even as an ideal of 
social relations, the contract doctrine has been assailed, 
one? may say almost overwhelmed, with hcfctile criticism. 
The individual, it is argued, is joined to the state not by a 
voluntary conjunction, but by an indissoluble bond. The 
relation is a compulsory one. Each of us is bom into the 
state; wo arc ]Xirt of the state and the state is part of us. 
The sbite is not a mutual assurance society, membership 
in whicli Ts a matter tliat the citizen may accept or reject. 
Nor is the true measure of our mviuX duties to be found 
in the ext»'nt of benefit that we receive from society. Our 
common experience of the Urature of the state indicates 
much that conflicts with the narrow view suggested by 
the (juid pro quo of a contract relation. Patriotism—the 
siicrifice of the individual’s interests to Jhe elfins of the 
community—we account one of the highest of virtues. 

' S©o Kant’s treatise On the Common Saying, otc. A good exposition 
ol Kant’s viowa in, regard to tho nature of the strtte ia given by Professor 
Paulsen. Immanuel Kant (New York, 1902), pp. 343-61. 

* It is in this modified form that tho doctrine of the social contract 
becomes the bt^sis of the benefit theory of taxation; the individual is 
hereby callfd upon ti> contribute to the public needs not in acftordanec 
his '* faculty ” or ability to contribute, but in accordance with the 
amount of benefit or protection that he receives. In practice either 
theory would tax the rich more heavily than the poor; but the funda- 
menUl conceptions of tho relation of tls? individual and the state 
implied in the two theories are essentially opposed. 
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W« look to the state as the especial 'guardian of the poor 
and the helpless. We call upon it to act not for the present 
generation alone, but for the welfare of those which are to 
comCi The state, in fine, stands in its ideal aspect for the 
collective ^noral effort of tlie whole community. The line 
of thought here suggested find.^ its extreme expression in 
what called the “ organic theory of the state,” a doctrine 
that will be examined in a later chapter. 

4. The theory of divine origin. The importance of 
the social'Contract theory lias entitled it to a somewhat 
elaborate discussion. Of the other fallacious doctrines in 
question, the two principal ones, the tlieory of the divine 
origin of the state ami the theory of force, may be more 
briefly mentioned. The theory of the divine origin, known 
in familiar form avS “ the divine right of kings,” may now 
be regarded as entirely extinct in {wlitical theory. It 
Iwilongs especially to the period of the sixteenth and seven¬ 
teenth centuries. /Originating after the great medieval 
controversy of tlie Papacy of Empire had subaWed, it 
represents the resistance offered by the constituted 
monarchical governments to the growing ideas of popular 
sovereignty. Its essential meaning is that each and every 
existing state represents an institution of deliberate divine 
creation. Under this theory the goverranent, or one may 
say the monarch, smee the doctrine was directed towards 
the defence of the monarchical system, represents a direct 
divine agency against whom no supposed principle of indi¬ 
vidual rights can be vqlid. In a certain sense it is, of course, 
very generally held that all human institutions represent 
the controlling power of the Deity. But the theory of 
divme right goes much farther than this. It arfi&un?c8 the 
Deity to have vested pfllitical power in a special way, and 
by special intervention, and to have seen fit to deny political 
supremacy to the mass of\he community. Such works as 
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the Fatria/rcka of Sir Eobcrt Filmer (1681), a parasitic 
apologist of the later Stuarts, reflect the theory in its 
extreme form, the paternal power vested at^he creation 
in Adam being here supposed to pass by descent to the 
kings and princes of Europe. *i‘he theory as sjjch needs 
no longer a serious refutation. It has, however, been 
pointed out by several critics of this doctrine that 4t has 
left deep traces in the underlying political thought of 
European nations. The idea of kingship as having a pecu¬ 
liar divine sanction—the “divinity that doth hedge a 
king ’ ~ is by no meiins an extinct element in the thought 
of many people both in Great Britain and continental 
Europe.^ u 

5. The theory of force. Finally, we may mention, 
among the erroneous doctrines in explanation of the origin 
and meaning of the state, the theory of force.' Here, 
again, the same theory appears both as a historical inter¬ 
pretation of the rise of the state and ns a rational justifica- 
tion of its being. Historically it moans that government 
is the outcome of human aggression, that the beginnings 
of the state are to be soiiglit in the capture and enshivemcnt 
of man by man, in the conquest and subjugation of the 
feebler tribes, and, generally speaking, in the self-seeking 
domination acejuired by superior physical force. The 
progressive growth from tribe to kingdom, and from king¬ 
dom to empire, is but a continuation of the same process. 
Such a point of view' is frequent w'ith the fathers of the 
Church and the theologians of the Middle Ages, by whom 
the origins of earthly sovereignty are decried in order that 
its subordination to the supremacy of the spiritual power 
may be the more evident. Gregory VII wrote 1080): 

1 See in this connection Walter Bageliot, TKt Eng^itih Cotutiiwffohg 
chap. iii. See also J. N. Figgia, J’Ac Digne Right of Kings (2ttd edition, 
1914). 
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** Which of u» is ignorant that kings and lords have had 
their origin in those who, ignorant of God, by arrogance, 
rapine, perfidy, slaughter, by every crime, with the devil 
agitating as the prince of the world, have contrived to rule 
over their fellow-men with blind cupidity and intolerable., 
{resumption ? ^ 

Ii^modern times we see much the same view advanced 
for tt very different purpose in the earlier political writings 
of Herbert Spencer.® “ Government,*’ he says, is the 
offspring of evil, bearing about it the n^arks of its pironlage.” 
With the churchmen the temporal power was defamed for 
the benefit of the spiritual authorities; with Spencer and 
the still more ^treme WTiters of the “ anarchistic school, 
the maintenance of the rights of the individual man is the 
object pursued. We find the theory of force elaborated in 
derail by Mar.K, Engels, and the writers of th<5 German 
Bociahstic gr<nip. Ilt‘re the doctrine assumes a slightly 
dilfertmt form. Tlie growth of the state is to be attributed 
to the process of iiggreasive exploitation, by means^jf which 
a part of the community has succeeded in defrauding their 
fellows of the just rtiward of their labour. Existing govern¬ 
ments represent merely the coercive organijwition which 
selves Jo hold the workers in bondage.® The socialist 
WTiters have no fault to find with the abstract existence of 
a state or coercive authority. Their objection is directed 
against the particular form of the present state, wliich they 
ascribe to its iniquitous historical origin. As against the 
theory of force in general, it can with propriety be advanced 
!that it errs in magnifying what has been only one factor 
' in the evolution of society into the sole controlling force. 

• Otto JCSierko, PoUliral Theorifi of th€ Middh Age, trantlated by 

Profeaaor M^HlAnd (lOOO).* •• 

• See Social Siatks (1860). 

• The historical process of dispossession is outlined in the Manijesto 

of Commttnkt Party^ nrittSb by Marx and Engels in 1848. 

l> 
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Tliat government has in part been founded on aggression^ 
no one will readily deny. But, as we shall presently see, 
its institution has owed much to forces of an entirely difierent 
character. Even a “ population of devils,*’ Kant has said, 
would find it to their advanta|)o to establish a coercive 
state by general consent.” ^ 

The force theory has also played some jiart in poetical 
thought, not;A8 an historical account of the rise of the state, 
but as a means of its justification. Stated in its crudest 
form, such a doctrine is equivalent to the proposition that 
i might is right. “ The individual,” writes Jellinek, in 
elucidation of this point of view, “ must submit himself to 
it, since he perceives it to bo un unavoidable force {Naiur- 
gewaU).” Bluntschli even maintains that the doctrine has 
“ a residuum of truth, since it makes prominent one element 
which is indispensable to the state, namely force, and has 
a certain justification as against the opposed theory (that 
of contract) which bases the state upon the arbitrary will 
of individuals, and leads logically to political impotence.” ^ 
But in phiin matter of fact, and apart from the refinements 
of abstraction, the proposition seems hopelessly illogical. 
As was long ago pointed out by Rousseau, the right that is 
conferred by might can reasonably be said to last only as 
long as the might which confers it. SubmiSiSion to tlie state 
would therefore only be warranted as long as one was 
unable to do anything else than submit. The amount of 
justification involved in this is less than nothing. 

The theory of force, as a defence of the governmental 
authority, assumes quite a different aspect at the hands 
of Ludwig von Haller. Writing at a time when the groat 
wars of^ the Revolutionary and Napoleonic era had over- 
•rvhehned the sanguine outlook of the eighteen^-century 
enlightenment in the disillusion of a devastated continent, 

* Theory of tht State, bk. iv., chap, viii. 
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represents a natural revulsion from the deification of 
popular sovereignty towards the principles of nionarohical 
authority. With Tfaller govcrimient is based upon the 
natural law tliafc the stronger rulcs.*^ But the principle 
involve<i is one of boiilv’olence, not of repression. The 
fundamental bond of human relationship and social cohesion 
Is thpS dependence of the weak upon tht‘ strong. Obedience 
i$ given on the one han<l, protection on tho other. We 
see this in the relation of j)arent and child, husband and 
wife, master and servant. This is the true relation of the 
prince and the subject. The position is not one created 
by a voluntary act; it is not a contract; it is a part of 
the fundameiUal ordi;r of the universe. “ We might as 
well say/' Haller contends, “ that there is a contract be-" 
tween a man and the sun, that he atjU allow himself to be 
warmed by it." This universiil law of the submission of 
the weak to the strong is thus made the basis of a theory 
of absolute monarchy and iinlimited submission. Though 
clothed in a benevolent form, it amounts to themssertion 
that sovereign power is the disposable property of the 
prince. As such it needs no refutation.^ 
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THE TRUE ORIGIN OF THE STATE 

I, The historical or evolutionary view of the state.—2. Tho patriarohal 
and matriarchal tiu'orie!*.—3, (>)ur»e of dovelopmcnt: tne Aristo¬ 
telian cycle.—4. Military ami economic factors.— 5. Sonic general 
features of political evolution. 

1. The historical or evolutionary view of the state. 

The fallacious theories presented in tho last chapter may 
K';^<^ijsiclercd to prepare tlie way for a more correct 
estimate of the origin of the state. The view held by 
the best modern writers ma y be deseribed as tho historical 
or evolutionary theory of the state. By tliis is meant 
that tlu institution of the .“^tate is not to be reiefred back 
to any single point of time; it is not the outcome of any 
single movement or plan. 1’hc state is not an invention : 
it is a growth, an evolution, tho result of a gradual process 
runninlt throughout all the known history of man, and 
receding into the remote and unknown past. “ The 
prop^tion that .the state is a product of history,” says 
ProfdboT Burgess, “ means tlmt it is a gradual and con¬ 
tinuous development of human society out of a grossly 
imperfect beginning through crude but improving forms 
of manifestation towards a perfect and universal organiza¬ 
tion of mankind.” It is thus altogether erroneous to 
think (#f man as having in the course of iTis ftvolution 
attained*to a full physical and mental development, arffl 
then looking about him to consider the advisability of 
inventing a government. We might as^wcll imagine man, 

• 37 



38 THE NATURE 0? THE STATE 

mentally and physically complete, deciding that the time 
had come for the invention of language, in order to satisfy 
his growing need of communicating with his fellow's. Just 
as language has been evolved froig^i the \mcouth gibbering 
of animals, so has government liad its origins ifi remote 
and rudimentary beginnings in prehistoric society. Man’s 
capacity for associated action and social relationships of 
all kinds has proceeded by a gradual development parallel 
with that of his physical and intellectual aptitudes, 

2. The patriarchal and matriarchal theories. This 
general idea or principle of a gradual and progressive 
evolution seems clear enough. Yet if we attempt to go 
further and map out the stages of man’s social development, 
the most serious dilUculties are encountered. The simjplest 
and eiirliest method of olTeriiig an historical account of the 
genesis of social amalgamation was found in taking the 
family to represent the primal unit of social history. The 
control exercised by a father over his children, which 
presently expands into the control of a patriarch over his 
descendants, w^as supposed to reprcvsent the origin of 
human govorumeiit. It indicated at the same time a 
justification of the state as proceeding from the purely 
“ natural” institution of the family. First a household, 
^hon a patriarchal family, then a tribe of persons of 
kindred dcscont, and finally a nation,—so runs the social 
series erected on this ba.sis. This attempt to refer the 
institution of government to the authority of an original 
father of a family is knowm as the patriarchal theory. 
It has sought to defend itself by reference partly to liis* 
torical instances, partly to current facts. We find it as 
jarly as' in the writings of Aristotje, the first book of 
whose Politics contains a statement of the theory. “ The 
family,” says Aristotle, “arises first; , . . when several 
families are united, and the association aims at something 
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more tban the supply of daily needs, then comes into 
existence the village, . . . When several villages are united 
in a single community ]x^rfect and large enough to be 
nearly or quite self-sufl^ing, the state (:^6hq) comes into 
<|xistencil.*’ Since Aristotle's time the same view has been 
presented by a variety of v rittTs as offering a valid account 
of tfie origins of political institutions. The case of such 
cottununities as the nomadic tribes of (Tcntrul Asia is 
adduced in proof of the correctness of the view. 

The historical researches of the nineteenth century, how¬ 
ever, have rendered it impossible to accej)t the patriarchal 
theory as offering a universal or final solution of the 
problem of tlfe origin of govtTiunent. The critics of this 
theory have conclusively shown, in the first place, that 
patriarchal regime has not everywhere appeared as 
the foundation of later institutions, and, in tlie second 
place, that even where it has appc'ared, it has not of 
necessity been the ohlest form of social regulation wdiich 
may be traced in })rchistoric times. 8uch has* been the 
substance of the results reached by J. F, McLennan and 
others who have sought to substitute a rival hypothesis 
under the title of the inatriarclial theory. By this is 
implieTl an altogether different social arrangement from 
that suggested by the supposition of a primitive family. 
Previous to the patriarchal or family group men are found 
living in “ hordes ” or “ packs ” in which the usual rela¬ 
tions of husband and wife do not exist. Relationship, 
instead of being traced tlirough the father, is traced in 
such a primitive .society altogether through females. The 
nature of this relationship may be understood by referring 
to the^account that is given by Mr. Edwaref Jctiks in his 
History* of Politics^ Mr. Jenks describee as typical *of 
primitive society the a^angement still existent among the 
^ E, JeakA, History of Polities (1900), 
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natives of Australia and the Malay Archipelago. It is 
the custom,” he says, ” to speak of the Australian and 
other savages as living in tribes; ... it would really be 
better to call it the ‘ pack,’ for it pore resembles a hunting 
than a social organization. All its members are? entitled 
to share in the proceeds of the day’s chase, and, cpiito 
naturally, they camp and live together . . . but the real 
social unit of the Australians is not the ‘ tribe,’ but tho:;^ 
totem group. . . . The totem group is primarily a body of" 
persons distinguished by the sign of some natural object, 
such as an animal or a tree, who may not intermarry 
with one another. ‘ Snake may not marry Snake. Emu 
may not marry Emu.’ This is the first hde of savage 
social organization. . . . The other side of the rule is 
equally stiirtliiig. The savage may not marry within his 
totem, but ho must marry into another totem specially 
fixtai for him. More than this, he not only marries into 
the specified totem, but he marries the whole of the 
women df that totem in his own generation. ... Of 
course it must not be supposed that this condition of 
marital community really exists in practice. As a matter 
of fact each Australian contents himself with one or two 
women from his marriage U)tcm.” Under such a system, 

” as far as there is any recognition of blood relationsliip at 
all, it is through wonuai. and not through men.” Several 
writers on the matriarchal theory have considered that in 
this primitive stage of society not only is descent traced 
through the mother, and property passed in the female 
line, but the social group is ruled by the women, not the 
men. Such a condition of things is actually found, for 
instance, ’ aniong the Hovas of Madj^lgascar. But' ns an 
ir3?pothesi.s of a uni'crsal social arrangement it has been 
quite refuted. 

The exj)onenta of the matriarchal theory—understood 
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here in the narrower sense of a system of relationship and 
not of fenaale rule—present it as the universal primitive 
condition of mankind. Out of it, they tell us, the 
patriarchal system has emerged through the adoption of 
settled fnstoral and ogflcultural habits in place of the 
purely wandering or hunting life of primitive man, Tliat 
siich^ system of tribal relationship as is here described 
^ists in some sfivagc communities of to-day, and has 
ipttm existed in the past» seems beyond a doubt. There 
doe^hot, however, seem niiy adequate proof for regarding 
it as the universiil and necessiiry beginning of society. 
Indeed social history does not seem to lend itself to so 
simple a fornmla of successive development. No single 
form of the primitivij family or group can bo asserted. 
H»*re the matriarchal relationship, ami there a patriarchal 
r^iiue, is found to have been tlie rule,—either r»f which 
may perhap.'^ be displaced by the other. Indeed one has to 
admit the fact that there is no such thing ns a beginning 
of hiMBian society. All that can be asserteil is that in the 
couTKc of time the monogamic family tended bi become 
the dominant form, though even until to-day it ha.s not 
altogether supplanted other forms of organizjition. This 
does n(Jt nay, however, that paternal control of the family 
IS to be looked on as the one neces.Hary beginning of 
government and ^soc'ial control. For it must have hap¬ 
pened in many instance-s that social autliority of a rudi¬ 
mentary sort existed where as yet the monogamic family 
was unlaiown.^ , 

3. Course of development: the Aristotelian cycle. 

* ” Of ^ these endless controversies in leferenc© to rtkiiAnship and 
marriaigo, yhat seems to «ie most evident is that the primitive family 
has ossnmed various forms, here monogamic, there iKjlygamio, ©IsS- 
where polyandrio, sometimes oxogamic, sometimes endogamic, often 
more authoritative, sometimes less so than it has become later *’ (G. 
Tatde, Lef Transformations dv Drott^ chap. iii.). 
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The earlier stages of the social evolution seem therefore 
to lend themselves but poorly to any scheme of orderly 
and uniform ])rogressjon. Much the same difficulty meets 
us in tiydng to reduce the successive stages of historical 
development to any general plan. It is clear that between 
the rudimentary form of social control exercised W the 
chief of a primitive tribe and the complex and eflt^tive 
organization of a modern civilized government, a vast 
historical evolution is appirent. But to reduce the s^ges 
of this progression to a necessary co-ordinated sequence 
appears an impossible task. The same goal has been 
reached by different paths; not all political communities 
have passed through the same phases ol development. 
Wlmt has been the result of an internal evolution in some 


has been ejdected in others by imitation and adaptation 
of what already existed elsewhere. Democratic govern¬ 
ment huvs been attained in various modern states by quite 
distinct historical stages. 

Notwithstanding those considerations, the attempt to 
reduce political progress to the formula of a prescribed 
course of development has often been made. At the very 
outset of political s])eculation we have the famous “ cycle 
theory ” of Plato, and a theory of progressive chatige laid 
i-down by Aristotle, Plato thought that the natural life 
of a state must move tlirongli a definite,course of political 
changes. Aristocracy, the rule of the best, passed into 
timocracy,—the government of honour, or rule of the 
military class. This changed to oligarchy, then to mob 
rule, and finally to tyranny.' The views of Aristotle will 


be considered in sonic detail in a later chapter.^ While 
criticizing Plato’s opinions and pointing out that suc- 

•w r , 


^ Plftlo, HeimUir, bk. viii., | 545. See also W. A, Bunnint;, UuU»^ of 
Po/iWrnl TAt'oriM (1902), chap, ii. 

• See Part I., chap. vii. 
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ceasive political revolutions do not alwap follow the same 
order of development, Aristotle nevertheless considers the 
transition from monarchy to oligarchy, from oligarchy to 
t 3 ^nny, and from tpanm" to democracy to have been the 
normal o^usiial nature of Ilcllenic political change.^ How¬ 
ever applicable this may have been to tlie history of the 
Greek city-states of the seventh and following centuries 
Wore the Christian em, it cannot be accejited as any 
or universal key tt) the political evolution of later 

ages.* 

4. Military and economic factors. Equally attractive 
and no less futile is the attempt to ascribe the evolution 
of the modern state to tlie operation of a single, or at any 
rate a dominant, motive power. Of this an illuvstration 
lb seen in tlic History of Politics, aheady mentioned. “ The 
origin of the stata, or political society,” says Mr, Jenks, 
“ is to be found in the development of the art of war. ... 
There is^not the slightest dittlenUy in proving that all 
political communities of the modern type owe their exist¬ 
ence to successful warfare." ® It is, of course, quite true 
that all modern political communities have hiul to fight 
for their existence. It is also true that certain aspexts 
of their organization- standing armies, conscription, etc.— 
bear witness to tlie important*, of the function of external 
defence. But it not to be, supposed on this account 
that the type assumed by modern political communities 
is to be inscribed entirely to the exigencies of their military 
life. Contrast with this the standpoint of the Marxian 


socialists of Germany, who tell us that the development of 
government, together with that of all social institutions, 
is to be attributed solely to economic factors! The state 


* Aristotle, PolUtcs, III., chan, xr. * 

• See in thie o.>n.icctionM'arde Fowler, The (1893). 

’ liUtory of Polilice, chap. xiii. 
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represents merely the organization by which the property- 
owning class enjoys the fruits of the labourer’s toil.^ In 
each of these cases a single factor in the history of 
the modern state is unduly magnified to appear as the 
paramount force in its development. • 

5. Some general features of political evolution. To 
trace the rise and growth of any particular state, and the 
different phases of the evolution of its institutions, is the 
task of History, not of Political Science. Speaking of the 
state in general, it is imi)Ossible to predicate any universal 
course of development or any necessary series of forms 
which it must as.sumc. Looking, however, at the present 
stage that has been rc’ached in the gro^h of political 
institutions, we may nevertheless indicate some of those 
general characteristics which the modern state has acquired, 
and which differentiate it so entirely from rudimentary or 
primitive governments. In the first place there has been, 
speaking broadly, a progressive increase in the extent 
of tcrrifljry occupied by a single state. At the dawn of 
history, mankind is found grouped in vast numbers of 
small political communities. On the map of the world 
to-day we find the greater part of the inhabited territory 
controlled by a relatively small group of vast states. Of 
< the 52,300,000 square miles wliich make up the land 
surface of the globe, the British Empire .covers 12,780,381, 
the Chinese republic 3,913,560, and th(3 United States 
3,574,658. True, this widening area of the tj^rritorial 
political unit has not been literally continuous. The 
Roman Empire was vastly greater than such small modem 
states as Greece or Koumania; while the resettlement of 
the European political system after the Great War^ceplacea 
fho vast empires of Germany, Austria-Hungary, arid Russia, 
by a group of new nriits in which national cohesion is 
^ Manifesto of tho Commuabt Party, 1848. 
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ptefecred to territorial extent. But the tendency, though 
at times inteirupted or over-accelerated, is nevertheless a 
leading factor in the history of tho world. 

In the second place, we may note the consti-intly in¬ 
creasing fixity and certakity of the action of the state. 
The rule of a primitive governnieut, cs{>ccially if spread 
over % relatively large area, is uncertain and irregular. 
Offences against its authority may or may not meet with 
retribution, and when it punishes it acts with a vengeful 
severity arising from its weakness. In many cases its 
sway is little more than nominal. But the progressive 
development of political institutions has given to the stat« 
an organizatiomwhich ensures to it a definite and reguLir 
action. A third easeutial feature iu the development of 
the state is the growtli of political consciousness. Tho 
earlier stogCB of social union arc largely intuitive and 
unconscious; nor does there ever come a single point of 
time at which collective action suddenly becomes deliberate. 
We have seen that the assumption of such a .step in 
political development was onti of the errors of the social- 
(Mmtract theory. But in coin])aring rudimentary govern¬ 
ment with modern civilized government we can observe 
the essential dilTerence tliat exists in thi.s respect. 

As another broad feature of the development of social 
structure, the separation that has been ofiected between 
the refigious and*tlie political aspects of society may be 
especially noted. Tho early forms of government were 
theocratic. The functions of priest and king were inter¬ 
mingled or closely allied. The divine law was presumed 
to constitute the sanction behind human enactments. 
Such is ^he system on whiclj rested the theoeracy of the 
Jews. In the modefn state, however generally it nmy 
be admitted among the citizens that legislation ought to 
be based on the ethicAl principles of Christianity, the 



it THE NATUEE of the STATE 

interpreters of the divine law, in the form of the priest* 
hood, are not placed in a position of civil authority. The 
guidance of the spiritual and the political life of the com¬ 
munity is in different hands. The nature of the earlier 
form of the state is seen in the* survival of esmblished or 
partially established churches in Great Britain and some 
other European countries. Tlie formerly prevalent prac¬ 
tice of invoking the authority of the state to suppress 
heresy and unbelief rested on the same conception of 
organization. The progressive se^^iration of Church and 
state has been one of the evident results*’of political 
evolution. 

The growth of democratic government, tjie participation 
* of the great mass of the people in political control, is the 
most important feature in the development of the state. 
Democratic government does not, of course, exist in all 
the great civilized states, but in the chief of them—either 
in the shape of a republic or under the more or less noiuinal 
sembIai^j?o of monarchy—it has become an accepted fact. 
The progress of democracy has not, of course, been con¬ 
tinuous and unbrolceu. We have but to compare the 
republic of Athens with the principalities of the Dark Ages, 
or with France of the eighteenth century, to see that the 
development of self-government has not movcnl in a con- 
^imiouH advance. But it is hardly to be denied that the 
principle of democratic rule has now befomc a permanent 
and essential factor in political institutions and that it 

alone can form the basis of the state of the future. 

0 
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CHAPTER IV 

THE SOVEKKHiN'l’Y OF THK STATE 

1. Analy«i» the conception of Bovcreignty; niwining of law and right. 
—2. The location of sovereignty in existing govomments.—3. Criti¬ 
cism of the doctrine of sovoreigiity; Sir Henry Maine’s objections,*^ 
4. Theory of political sovereignty.—6. Criticism.—6. Dual or divided 
sovereignty, 

^ 1, Analysis of the conception of sovereignty ; mean¬ 
ing of law and right. Having considered in the preced¬ 
ing chapters the general idea of the state as an organized 
community occupying a definite territory, it is next* neces¬ 
sary to make a furtlier analysis of the organization itself. 
This will involve the discussion of the relations existing 
between the individual citizen and the state as a whole. The 
two central points around whicli the discussion of the present 
and the succeeding chapter will turn, are those of the 
sovereignty of the state and the liberty of the individual. 
These two ideals, which appear at first sight to be jjaturally 
contradictory, will be shown to be not only reconcilable, 
Imt complementary and correlative to one another. 

The question of the sovereignty of ^he state has long 
been a ve.ved topic of political discussion, and one that 
has given rise to the most serious difficulties ancl mis¬ 
understandings. The proposition thift the state is abso¬ 
lutely sovereign over the individual has proved itself a 
stumbling'hlock and a rock of offence to the ai^udent of 
♦political theory. Take, for the enunciation of 

the principle of sovereignty given by Professor Burgess.. 
“I undecst/ind by it/' he says,•“the original* absolute, 
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tmlitmted, uiiiversal power over tlie individual subject 
and all associations of subjects.” This is a hard saying, 
and one calculated to call fortb at first sight a most 
emphatic contradiction. It seems to s^inction the tyranny ' 
of the state, and to in’s^lve the sacrifice of individual 
rights. A nearer analysis of the proper meaning to be 
attaclSed to the sovereignty of the state ought to rob it 
of all ofiensive connotations. What i.s mciint is simply 
thia. The state is an organized community. It comes 
into existence when the relations of control over and 
obedience from the individual person are established. 
This obedience may or may not receive the approval of 
the individual tendering it. The fact of obedience is all 
that is needed in order that the state may be said to exist. 
Somewhere within the state there will exist a certain 
person or body of pcnsoiis whose commands receive obedi- ' 
The commands may be just or unjust, morally 
speaking, and the persons in power may be put in a position 
to issue them, either by gcmcral consent or by th^ use of 
physical force. But in either case tliey arc able to make 
their commands good by actual coercion. Unless there 
is such a body there is no sbite. The commands thu8| 
given a»3 called laws. A hiw, then, is a command issued ^ 
by the state. Can there, then, be any limit, any legal 
limit, to the sovereignty or legal supremacy, of the state 1 
Obviously not, for such a limit would imply a contradic¬ 
tion in tenns. A legal limit must mean a limit imposed 
by a law-giving autlj^ority. Now the law-giving authority 
is the sovereign power of the state, and any limits it might 
put on its own power would be removed as soon as it saw 
fife to reniove them. The law-giving power of the law- 
giving body is therefo& of necessity unlimited. The state,* 
in other words, is legally sovereign. Looked at in this light 
the matter simply resolves itself into an equation in tenns. 
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An examination of the fundamental definition of law 
and sovereignty laid down by the English jurist, John 
Au st i n, ^ may make still clearer this point of view. Ii 
a detSminate human superior not in the habit of obedi- 
ijence to a like superior reccivc*habitual obediance from 
the bulk of a given society, that determinate superior is 
sovereign in that society, and that society (includijfg the 
superior) is a society political and independent.’' Accord¬ 
ing to this, then, a state (or “ soc iety political and inde¬ 
pendent,” as Austin calls it) is a community in which 
such obedience is given and received. The fact of rule i 
and obedience is the test of the (‘xistence of a state. A* 
law is a command calling for .such obediffnoe. We must 
carefully note, too, the conception of a right, a legal right, 
which will follow from tliesc premises. J, U will mean any 
privilege or immunity enjoyed by a citizen as against any 
of his fclloW'citizens, granted by the sovereign pow'er of 
the state and upheld by that power. This, it will be seen, 
is altogc'ther dilVenuit from a right in the ethical or moral 
sense. Before the French Kevoluiion, for example, under 
the state existing in the eighteenth century, the feudal 
lord had a “ right ” to collect most oppressive dues from 
his inferior. Similarly a despot might grant to oUe of hia 
underlings the “ riglit ” of life and denth over the people 
of a subjugated province. It will follow that in the organ¬ 
ization of the state tlu^ individual cjan liave no ‘‘ rights ’* 
against the state itself. For this, since it is tlie state 
which creates a legal right, would involve a contradiction 
in terms. It is to be observed that, as thus understood, 
the conception of soveroigiity, law, and right is altogether 
divorced fr6m morality and ethics. ' 

' John Austin (1790-1869}, the chief English writer on jurispmi^enoe 
of the nineteenth Kfentuiy, is to be regntded as the founder ol the 
analytical sohooL whoso view's hare eieroised a (laramoiuit influence on 
thought in England and America. 
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The misunderstanding of this restricted sense in which 
the state is sovereign and law is unlimited in its power 
leads to an altogether fallacious form of objection. Surely, 
it is urged, the state has no right to interfere with such 
things as*the religion ancT private life of the individual? 
Surely there are limits to the province in which the com¬ 
mand? of the state may intrude ? 

There are assuredly such limits in the moral sense; 
certainly most persons would think it morally wrong for 
the state to dictate as to the religious creed of the indi¬ 
vidual. But this does not imply any legal limit to the 
jurisdiction of the state. The sovereign body of the state 
can be under n5 legal restriction as to its interference in 
religion or any private matter. If it were under such a 
limitation, then it would not be a sovereign body; the 
sovereignty would lie in that person or persons in whoso 
power it lay to assign and mark off those limits. The 
same answer is to be made to the various other attempts 
to put a “ limit ” on the extent of sovereign power. ' Blunt- 
schli, for instance, tells us that “ the state as a whole is not 
almighty, for it is limited externally by the rights of other 
states, and internally b}' its own nature and by the rights 
of its individual members.” ^ Bentham claimed that the 
sovereignty of the state was limited by its treaties with other 
states. But each pf these “limits” is of an ethical, not 
a legal cliaracter. Legally speaking the state is almighty. 

The misunderstanding so easily engendered here is 
heightened by the ambiguity of part of the terminology 
employed in this connection. The word “ right ” has 
both its moral and its le,gal semse. In the fornier applica¬ 
tion it extends over the whole field of conduct, and refers^ 
to all tho^ actions ana forbearances which it is our moral 
duty to perform; in the Jegal sense it refers only to those 
* Theory of the Statej bk. vii., chap. i. 
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actions or forbearances the performance of which is rendered 
compulsory by the coercive power of the state. Similarly 
the word sovereignty ” is not only used in the sense of 
legal supremacy, but has also another connotation. It is 
used, that is to say, in a purely nominal sense, ft) indicate 
the titular supremacy of a monarch. Tims there is a 
“ sovereign ” of the Unittjd Kingdom of Great Britain and 
Ireland, but this is only titular and not legal sovereignty, 
Tlu; distinction is sufficieiitlv obvious to need no further 
explanation. 

2. The location of sovereignty in existing govern¬ 
ments. The nature of sovereignty and law as thus 
described may be further illustrated examining its 
actual application to the case of some, of the chief states 
of the world. The example most easily understood is that 
of the British Empire. Here the sovereign legal authority 
lies in the Parliament -the word “ parliament ” having, 
of course, its technical h'gal meaning of King, Lords, and 
Gomnurns. J^^^lianlcnt is an absolute legal sovereign. 
Every law that it secs fit to make is, ifso facto, a valid 
law. There is no (legal) rc.striction on the extent of its 
juriftdieti(jn. No British court can question the validity 
of a atiitute, duly passed by Parhament. It is* (legally) 
quite unrestrained by custom, by the legislation of the 
past, or by any of the writteji docunifiits (Magna Carta, 
etc.) which may be, said to form part of the British consti¬ 
tution. No individual citizen has any (legal) “ rights ** 
which the sovereign power of Ihirliament could not annul; 
no local body or colony has any powers of self-government 
which an Act of Parliament could not aboli.sh.^ 

t • ^ 

V * It 18 obvious that as a mat tor of fact rtio powers wWch the Britteh 
Parliament can exoreise, or woiilil trj’ to exercise, over t!»e odif-goyeroing 
Doniiiiions are of a very limited character. But the fei/nZ auprenaaev m 
the British Parliament, for whatever tliht i.s worth, remains still (19^) 
unimpaired. 
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The example of the British Empire seems to show the 
legal supremacy of the state in simple form. The case of 
the United States, though more complex, is reducible to 
the same elements. Here, at first sight, the presence of 
the sovereign body is not%o apparent. The powers of the 
government of any state of the Union—either executive 
or legislative—are powers of limited legal extent. Similarly 
the powers of the federal govoniment—of the President 
and of Congress, or of both together - arc powers of limited 
extent. The Congress is not legally empowered, as is the 
British Parliament, to make any law it may think proper, 
and the courts can question the validity of any statute, 
either state or federal, which transcends the legal powers 
of those who made it. For example, a federal law im¬ 
posing an export duty would not be legally binding. But 
ail this is only to say that neither the President nor the 
Congress nor the state government is the body invested 
with the sovereign power of the state. The supreme 
iiuthority lies elsewhere. It is iu that body which has 
power (legally) to make any law it wishes, that is to say, 
in the body which has the legal right to am<*ud the consti¬ 
tution of the United States. It is true that this body, 
consistijijg of a two-thirds majority of Congress, or a special 
convention, with the ratification of three-fourths of the 
state legislatures or .special conventions,^ i.s not in per¬ 
manent session aS a united governing body. But it is 
clear that, tlieoreticaDy at any rate, it exists, and may be 

^ “ The Congress, whenever Iwo-thinla of both Honacs shall <ieera it 
nocesBary, Bhall propose amendments to lliis Owistitution, or, on the 

3 UcatioD of the Logislatnres of two-thirda of the several States, shall 
a convention for pro|K>sing amendments which in cither paso hIiaU 
be valid to all intenta and purposes, as part of this Constitution, ivhen^ 
ratified by the Legislatuni^of three-fourths of the several States, or bjF 
couvimtions hi three-fourths thereof, as the one or the other mode of 
ratification may bo proposed ^ Congress’* (Constitution of tho United 
States, Art. 5). 
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looked upon as having a legal supremacy as complete as 
that of the British Parliament. In like manner in the 
ease of France, neither the President nor the Chamber 
of Deputies nor the Senate has unlimited legal competence. 
The powers of all of them are •cslricted by th^ “ consti¬ 
tutional laws ” of the French Republic. But the Senate 
and the Deputies may be fused together into a joint session 
or national assembly, in which cai)acity they may amend 
the constitution and ore legally supreme. 

3. Criticism of the doctrine of sovereignty; Sir 
Henry Maine's objections. Such is in the main the 
conception of sovereignty and law which is particularly 
associated with the modern English sehoQl of jurists, the 
analytical school, as it is often called. It may be con¬ 
sidered on the whole the most satisfactory ba.sis for an 
analysis of the political state. It has, however, met with 
severe and searching criticism, and has by no means 
received a universal acceptance. It is only reasonable, 
therefore, to present in connection with it some of the 
chief points of attack. The objections raised against it 
are directed to show that it is only of a formal and abstract 
nature, that it is inadequate iu that it doe.s not really 
indicate the ultimate source of political authority, pud that 
it presents an erroneous conception of < lie nature of law. 

^ The first of these objections to the Austinian theory is 
especially urged iu the criiicisni ofiercd by the English 
jurist, Sir Uom y Maine, in his Oxford lectures on the Early 
History of I ml it u( ions.^ Froui his seven years’ experience 
in India as legal member of the council, Maine was brought 
in contact with a civilization of an essentially different 
character iirom the taivironment of English kgal insti- 
•^^.utions which had beeu the basis Austin’s work. In 
Eastern countries immemorial custom reigns suprciae. 
The idt\i of deliberate statutory enactment is aUen to 

See Earl^ History of Institutions^ leotaros xii. and xiii. 
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thd Oriental mind, and the most ntthleas of Eastern despots 
finds his power controlled by the barriers of ancient usage 
and religious awe. Slaine was, therefore, led to question 
whether there is “in every independent political com¬ 
munity ^me single pcrsoi or combination of persons which 
has the power of compelling the other members of the 
community to do exactly as it pleases.” The presump¬ 
tion that every community, except during temporary 
intervals of disturbance, contains this individual or colle¬ 
giate sovereign “ as certainly as the centre of gravity in a 
mass of matter,” seemed to him unwarranted by historical 
or actual fact. Particularly is this the case with com¬ 
munities of the Oriental type. Maine instances the 
example of Runjeet Singh, the despot of the Punjaub, 
“ the smallest disobedience to whose commands would 
have been followed by death or mutilation.” In spite of 
this ruler’s extensive pow'-er, he never “ issued a command 
which Austin would call a law. . . . The rules which 
regulated the lives of his subjects were derived from their 
immemorial usjiges, and these rules \vere administered by 
domestic tribunals.” Tlic inevitable conclusion seems to 
be that the conceptions of sovereignty, state, and law 
adopted in the Austinian jurisprudence are inapplicable 
to communities of this description. But it is not only in 
regard to Oriental society that Maine finds Austin’s analysis 
inadequate. Even in the wofld of We.stern civilization it 
is CMily true as the result of a process of abstraction which 
“ throws aside all the characteristics and attributes of 
government and society except one,” namely, the pos¬ 
session of force; this explanation of political power by 
reference* solely to a single attribute disregards at the 
same time “ the entire history of the community. . . ^ 
mass of its historic antecedents, which in each com¬ 
munity determines hov? the sovereign shall exercise, or 
forbear from exercising, his irresistible coercive power.” 
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The nature of this objection had, indeed, been in some 
measure anticipated by Austin himself. In order to cover 
all those cases of usage in which, not the direct command 
of the sovereign, but dictates of customary procedure ob¬ 
tained sway, he laid down the mefeim, “ What the^overeign 
permits he commands,” The application of this doctrine 
may be best seen in the case of the EnglisJi common (or 
customary) law. This is a body of regulations never 
expressed in the form of statutes issued by the sovereign 
Parliament, but existing from ancient times, and con¬ 
stantly modified and expanded by the iiitorpiotation of 
the courts. It would be (juite wrong, Austin argues, to 
hold that the existence and continuance of tliis body of 
law is any indication of a limitation of the sovereign power 
of Parliament. For sinc(3 the latter is admittedly com- 
pet<3nt to alter or abrogate the common law as it sees 6t, 
the continued existence tliereof is to bo viewed as virtually 
by command of Parliament. This argument is undoubtedly 
true in reference to the legal validity of the common law. 
The attempt, how'(?vcr, to apjdy it to such cases as that 
of the Punjaub despot setuns entirely erroneous. For in 
this instance the sovereign has no alternative but to “ per¬ 
mit” what he. cannot alter, (Inly an exaggeration of 
terms could coiua-rt this into .sovereignty. On the same 
ground any one might “ permit ” the law of gravitation to 
continue in force. 

It may perhaps reasonably be hold that Austin’s analysis 
is applicable to modern civilized states, but inapplicable 
to half-organized or primitive communities. Even in the 
case of (civilized Rt#ites, it is true that the theorv is in a 
certain sense an abstraction. “ It is true,” says Sir James 
Stephen, in speaking of the theory 6f sovereignty,' “like 

^ Uorce SabbaticoF, second series, cliap. t. The author is speaking of 
the theory ixs laid tlown by Hobbes, but the remarks apply equally weB 
to tlie luoro modern^form of tho doctrine. ” 



THE SOVEREIGNTY OP THE STATE 57 


the propositions of mathematics or political economy, in 
the abstract only. That is to say, the propositions which 
it states are propositions which are suggested to the imagina¬ 
tion by facts, though no facts completely embody and 
exemplify them. As thefe is in nature no such thing as a 
perfect circle, or a completely rigid body, or a mechanical 
eyatem in which there is no friction, or a state of society 
in which men act simply with a view to gain, so there is 
in nature no such thing as an absolute sovereign.’* With 
these limitations the Austiuian theory may be looked 
upon as substantially correct. Its application is to be 
viewed as limited to communities definitely organized. 
The analysis of»political power wliich it offers is not meant 
as an explanation of the ultimate source, the first cause, 
of authority,^ hut merely intended as a universal abstract 
formula, indicating the method of its opemtion in the 
modern world. To accept the doctrine in this sense, is, 
of course, necessarily to restrict the connotation of the 
terms state and law*. The term stiitc will include only 
communities possessing the refpiisite finality of organiza¬ 
tion, and fixed relations of command and obedience. A 
law will connote only n command issued, cither directly 
or indi^ctly (through deliberate refiLsal to contravene an 
established usage) by the sovereign organization of the 
state. What is thus lost in width of connotation will bo 
gained in precision and significance. 

Many authors prefer, however, to widen the terms state 
and law, in order to meet Maine’s criticism, and to include 
th^ Orientfil or other communities whose political cohesion 

* “ The question who is the legal sovereign,** says Lord Bryce, “ stands 
quite apart/rom the questions why is he soveroign, and uiado him 
sovereign. The historical facta which have vest^ I)owcr in Vny given 
sovereign, ns well am the%ioral grounds on which he is entitled tiP 
obe^enoe, lie outside the questions with which law is concerned, and 
belong to history, to political philosophy, or to ethics; and nothing but 
oonfusicMU is eaus^ by obtruding them into the purely legal questions 
of the determination of the sovereign and the definition of his powers ** 
(Studiea in Bistory and Juri^rudencs, 1901), • 
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does not correspond to the Austinian analysis. Woodrow 
Wilson,^ for instance, presents a conception of law which 
docs not identify it with a definite comnmnd, but en¬ 
deavours to include in it those customary usages which 
have become of binding force. • Law,” he 8ays,»“ is that ] 
portion of the established thought and habit which has ! 
gained distinct and formal recognition in the 8ha!|>e of 
uniform rules backed by the authority and power of 
government.” Of these rules deliberate enactment is 
only one of the contributory sources. They arise in ]mrt 
froTU long-standing custom ” shaped by the co-operative 
action of the whole community, and not by any kingly 
or legislative command.” Among the other sources of 
law are the rules of conduct dictated by religious belief, 
and the decisions of those who adjudicate upon the law 
already existing and thuvS expand its meaning. The view 
here adopted by Woodrow Wilson is intended to harmon¬ 
ize tho analytical account of law with the criticism offered 
by Sir Henry I^Iaine. But it is perhaps open to question 
whether, in the case of civilized states, the maxim ” what 
the sovereign permits he commands ” will not bring the 
sources of law above mentioned within the sphere of the 
Austinian formula. • 

' 4. Theory of political sovereignty. In addition to 
the criticism of the Austinian theory of sovereignty thus 
indicated, exception has been taken to it upon a soipe- 
what different ground. The c<inception of legal authority, 
it is argued, though undeniable as far as it goes, does not 
go far enough; while indicating the person or body of 
persons legally com]>etent to i.ssue sovereign commands 
to the neat t)f the community, it does not really*trace out 
%he ultimate repository of political power. In a despotic 
monarchy, the will of the monarch may be the sole lawful 
authority, but the monarch himfeelf may be merely the 
, * The SfiJte, ch«p.*xiv. 
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pliant tool of a cunning priest or dominating vizier. In 
countries with representative government, the elected 
governing body may have, or seem to have, a temporary 
legal control, but what are we to say of the general body 
of electvs, whose wull fhey represent, and from whom 
they derive their authority ? Is it an adequate explana¬ 
tion «)f political cohesion and obedience to stop short of 
the legal supremacy of a king or legislature, whose power 
may be nominal, illusory, or delegated, and to refuse to 
recognize the real and paramount source of authority 
which lies behind it ? 

On these grounds several writers have recently sought 
to amend the* Austiniaii theory by appending to the 
conception of pure legal sovereignty that of real, or 
“ political sovereignty.” ^ Their intention is not to set 
aside the result of Austin’s analysis, but merely to draw 
attention to the fact tliat it docs not seem to offer a com¬ 
plete explanation of the nature and location of supreme 
jjolitical power. “ Behind the sovereign which the lawyer 
recognizes, there is,” s«iys I’rofcssor Dicey, “ another 
sovereign to whom the legal novercign must bow.” Pro¬ 
fessor Sidg\vick illustrates the point involved by con¬ 
structing hypothetical cases in which the. ultimate political 
power Ls clearly not in the hands of the legal sovereigu. 
“ An irresponsible dictator aj)pointcd by a popuhir as¬ 
sembly for a term of years and not desiring nvappointraent ” 
might be said to be legally and actually sovereign. But 
should he be anxious for reappointment, then the assembly 
to whose w'ishes he must bow becomes the paramount 
political influence, and his legal sovereignty is no longer 

^ For tlys theory of pJiitical sovcreinity the student may cnn8u)|f 
A. V. Dicey, Law of the Constitution ; i>avid G. Kitchio, Principles of 
Skiie Interference; SidiijHick, Elements of Pohlies, chap, xixi., and 
M'Kechnie, Slate and IndiiMwtL chaps, ix. and x. AU of these 
authorities consider the distinction between legal and political sore* 
teignty both tenable and '(tiluable. • 
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the final seat of actual power. Or let us “ suppose that a 
monarch habitually obeys a priest, not from fear of the 
extra-mundane penalties threatened by the latter, but 
from fear of finding it difficult to obtain obedience from 
his subjects if they believe ]iira*fco be a special object of 
Cod’s aT)ger— we shall agree that lie no longer possesses 
completely sovereign power.” Following upon thit line 
of argument we might well expect to find that the legal 
and the political sovereigns would but rarely coincide. 
In one state the priesthood, in another tlie military or 
landed classes, in another the personal entourage of the 
king or the predominant infimmee of a metropolis, might 
supply the real motive power that conk“ols the pubUo 
administration. 

Hero it might well bo suggested that the sovercigu 
political power would in many cases lie with the general 
mass of the people, or at any rate with the general mass 
of voters, who may constitute in democratic countries 
practically the entire adult population. Austin himself, 
in this part-icuhiT, fell into an ama/ing error in that ho 
attempted to attribute not the political, but the legal 
sovereignty itself to the body of the electorate. The 
fallacy ^ is here obvious. For although tlic voters are 
emjiowored by law to elect members of the legislature at 
stated intervals, thiy have (legally) no power of polithml 
action beyond this. Unefer most governments they 
cannot pass a law’ or negative measures of the legislature. 
In Great Britain, for instance, the Parliament (legally 
speaking) w’ould be perfectly competent to pass a law 
declaring its own oxistonce permanent and robbing the 
voters ©f tlieir electoral privileges. Only in a country 
Vhere the system of the initiative %nd the reforendum® 

* Prvjfos^ur Pidpwick, in nn apponclix* to his Elrmenh of PoiiticSf 
demonstrates the absurdity of Austin's |H>sition. 

• Seo Part II., chAp. iv., below, Jadiciiry and Kteotorate.** 
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were made obligatory and univeraal could the electors 
be said to be legally sovereign. But without falling into 
this confusion whereby Austin mars the precision of his 
own system, it may be^ argued with much pkusibility 
that th^ ultimate political sovereignty rests with the 
electorate. Much, however, may be advance<l against 
this view. Is it not quite conceivable that the voters 
themselves may be under the dominance of a priesthood, 
or practically under the dictates of the landowners or 
aristocracy or some particular class? In such cases the 
political sovereignty w'ould have to be traced a step beyond 
the electorate. Is it not, moreover, to be supposed that 
in cases where %he electorate is restricted, as, for instance, 
by the exclusion of women, the voters may be influenced 
by the non-voting class ? It does not seem to follow that 
the vot<srs of a democratic country always and of necessity 
Represent the final and ultimate source of authority. 

* S. Criticism. Indeed, the more one searches for this 
final authority tlie more it seems to elude one’s grasp. 
At its first statement the idea of a ])olltical sovereignty 
appears eminently reasonable. On closer examination it 
becomes a sort of p(»litical “ first cailse,” and is as unlind- 
able in*tlie domain of politics as in that of physics. The 
moment one passes from the dry certainty of the Austinian 
conception of legality, all is confusion. The particular set 
vOf persons in a modern sbite who are invested withll 
unlimited law-making power arc a definite and findabl<^ 
vbody. The particular person, or set of persons, whose 
jwill is in njality supreme, fades upon analysis into a vague 
complexitjy. 

Professor Ritchie jyid others have sought to avoid this 
difficulty by laying down the theory that the ultimat^ 
repository of political j^wor is always found in the ma.ss 
of the people. By whatever routes it is traced, whether 
directly through electoral power, or indirectly through 
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influence, intimidation, or potential rebellion, the final 
source of authority is here to be discovered. “ The 
people ’* possess the physical power. In the last resort— 
the appeal to force—they are bound to prevail. Any 
form of rule to which they submit exists therefore only 
by virtue of their tacit consent. We have thus a theory 
of ])oimlar sovereignty carried to an extreme point. *Such 
a theory dotis not content itself with .saying that the per)ple, 
the majority of the people, ought to possess the supreme 
power, but that in all cases they actually do jKJSsess it. 
Having the phyvsical superiority which would enable them, 
if sufficiently j)rovoked, to annihilate the oxiating govern¬ 
ment, there must always lx* limits to the of coercion 

that tliev will sufftw. Obedient as they mav be %\ithin 
these limits, they arc in the last resort the masters. The 
consent by which tliey permit the; existence of the govern¬ 
ment is a tacit, and perhajjs unconscioius, acquiescence, 
rather than the explicit formula of contract that was 
present to the minds of Kousseau’s citizcjis; none the 
less, it i.s true that they do give this consent, and that it 
is the real universal basis of [>oUtical sovereignty. “ The 
Czar of all the Kussias,” sjiid Mr. Ritchie, “ rules bv the 
will t)f his people, as much as does the executive of the 
S\YisK Federation.” ^ 

Attractive as is such a tjieory of popular sovereignty, 

* PrtifejEWOT Ritchie tncUuIcrt in the sources of j^olitioal power all (<hoao 
iuflucnco*?, historical ami actual, which ctuitribiitc to the pttsaent dis- 
position ami opinion of the povmicd. “ 'J'hCi uUimal© political aovo* 
K'ignty is not the delcrniinato number of m^rsous now existing in the 
nation, but tho opinions nml feelings of those pf-mons; and of Ihcso 
opinions and feelings the traditions oi the post, the needs of tho prwaent, 
and the hdjws Af tho future all form n part.” In tho caso of tho Knssion 
oooplc, Mr. UitcUio argues that “ the belief in the Czar’a dirino nght ia 
tne source of his jwwer, and t he ground of nis obodienoe." • A similar 
point of view app<*ara in M’Keelinie’s fUate and Indindual: “ The 
effective force of a nation remains with whole body of Its members, 
whatever forms of expression or outlet it may lind, end whatever agent 
may be legally empowered to act or think for it. The real or * political' 
sovereign Ties in tho ViU of the people.'* 
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it rests uppn grounds essentially fallacious. It asaumea 
that the superiority in actual physical force must of neces¬ 
sity rest with the mass—the majority—of the people. 
To suppose this is to leave altogether out of sight the 
question military equi^nent, organization, and mutual 
understanding. A nation of a million unarmed men 
eould%asily be overawed by a force of a hundn^d thousfind 
soldiers equipped with modern weapons, and acting as a 
disciplined unit. Because a hundred convicts “ acquiesce ” 
in the control exercised by a dozen armed sentinels, it 
cannot be argued that the power of the sentinels rests 
either immediately or ultimately upon the consent of 
these convicts.* ^Vhatever was the true interpretation 
of the political cohesion of Russia before the war, it is 
at least conceivable that the support extended to the 
autocracy by the army in its pay may have had as much 
to do with its maintenance a.s the goodwill of the people 
at large. It seems eA'ident u[X)n examination that the 
numerical majority is not of necessity always the stronger 
power. It becomes so only in proportion as it enjoys the 
advantages of organization, equipment, and ability to act 
on a preconcerted plan. TIoneo, in order to nuike the 
theory o# political sovereignty stiind upright, it is necessary 
again to shift the ground and to claim that the ultimate 
sovereignty lies not with the inass of the people, nor with 
the numerical majority, but with tJie strongest group of 
persons trained to act together. But since a group is 
usually trained only ,to act together in a prescribed way, 
and at the dictates of a particular person or set of persons, 
it is clear that it i.s not the collective will of this armed 
force itself^ which exercises the supreme control, bftt that 
of the person or personS whom they are individually trained^ 
to obey. Thus the search for ultimate sovereignty relapses 
into the same vagueness as before. 

6. Dual or divided Sovereignty. The peculiar situ- 
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tion of the United States in reference to the exeroise of 
supremo and unlimited power lias given rise to another 
attempt to alter this universal formula of a single sovereign 
body, In this instance, as already said, neither the federal 
government nor the government*o{ an individual^tate has 
unlimited power. The precise nature of the constitu¬ 
tional power of the two was long a subject of ifttense 
controversy. In this controN^ersy there was developed 
the theory of a divided or dual sovereignty. According 
to this doctrine the totality of sovereign power was divided 
between the state and federal governments, each of which 
was sovereign in its own province, but was legally limited 
outside of its own province by the sovereignty of the 
other. 8ucl\ a view of sovereignty is utterly inconsistent 
with the conception of sovereign powtjr discussed above. 
The proper application of the analytical view of sovereignty 
to a federal government will be discussed in dealing with 
the general subject of federal organization. 

Recent criticism cf the doctrine of sovereignty. Of 
late years tlie doctrine of sovereignty has been subject 
to further criticism from a somewhat different point of 
view. It is argued that the organization which we call 
the state is only one of the controlling forces represented 
in the cohc.Hion of society. Such powerful organizations 
as the cluiri'hes, the labouj; unions, and a variety of other 
groupings and affinities possess in real fact, it is said, 
so great an authority over individual life and conduct, 
that any theory of social control which ignores them is 
barren and meaningless. “ One begins by thinking Austin 
self-evident,” says Dr. J. N. Figgis; *‘one learns that 
many <Iuallficatioiw have to be made, and finally one ends 
‘by treating his whole method as abstract and tlifeoretic.” 
It becomes necessary, therefore, from this point of view, 

^ J, N. Figgis, ChureJte^ in the Modern State (2ttd editicai, 1914). 
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to study not merely tlie mechanical operation of command 
and obedience in which Austin seeks to depict the entirety 
of the state, but group forms wliich give reality to society 
itself. The point of view in question received a great 
stimulus ftom studies s\ich as those of the German jurist, 
Otto Gierke, and the work done in England by Professor 
F, W.•Maitland under the inlhieiice of German thought.' 
In our own time the ideji that tlie Aiistiiiian state is not 
everything, is enhanced by the increasing scope and power 
of labour unions, and, still more, the increasing applica¬ 
tion toward social control of forces that act not through 
the state, but in defiance of it. Such things as “ direct 
action,” “ genertW strikes,” and plebiscitary votes of vast 
numbers of workers, or a direct mandate from the Pope 
in regard to Bolshevism, illustrate what i.s rai^ant. In 
proportion, then, as group.s and associations, historical 
and actual, are eU‘V'atcd in importance, the .state and the 
law are minimizexl. “ The mere emplmsis laid on groups,” 
writes Mr. Ernest Barker, ” in it.self affects our thivjry of .. 
the state. We see the state less as nn association of indi¬ 
viduals in a common life : we see it more as an association 
of individuals, already united in various groups, each with 
its common life, in a further and higher group for a further 
and more embracing common purpose.” ^ It is, however, 
open to the Austinian theorist^to reply that this line of 
criticism serves only to confuse fho issue as to what the 
original Austinian theory purported to be and to do. It 
W'as not meant, he njay say, to deal with all aspects of 
organized humanity, but only with one. It-s significance 
lay in the fact that it did actually separate out one thread 
from the skein and follow it to its end. Its^very ahstrac- 

> See F, W. Maitland, Polificnl The.orii's in the ^fiddle Age-t (1900), 

■ JESmest Barker, Political Tliifught in England from llerhcrl Spencer io 
iht Pte»eni Day (1015). 

F • 
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tion was its strength. It afforded a clear view of the 
nature of existing legal rights, without professing to have 
anything to say about historic origins and development, 
or tlic relation of legal rights to public opinion and general 
morality. The future of the controversy thus opened will 
probably depend much upon what happens to the coercive 
powers of the state among the newer forces of our jjhesent 
environment.^ 
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THE LIBERTY OF THE INDIVIDUAL 

1. Fonuulatiou of the idea of civil liberty; its dependence on a coercive 
sovereign power—2. Special seuaea aomelimea attacliwl to the U'rm 
“ liberty.*'—3. Organic theory of the state.—4. Criticism.—5. Elab- 
orat-e analogies of Spencer, Scli&fHe, etc.; the j^ersonality of the State. 
—Criticism. 

1. ForxniilalKon of the idea of civil liberty ; its 
dependence on a coercive sovereign power. Tlie 
ftimulatioii of the theory of the sovereignty of the state 
does not exhaust the consideration of the relations existing 
between the state and the individual. The i)resent chapter 
is to be devoted to the further elucidation of the position of 
the individuid under organized })olitical control, and to the 
nature and scope of individual liberty. At first sight, 
the ideas of state sovereignty and individual liberty appear 
in sl||trp contrast. When we say that the state i.s legally 
suprems^ that there is no limit to its lawful power, and that 
the individual can have no lawful rights as against its 
authority, we seem to have denied the existence of individual 
bberty. A closer examination of the meaning to be attached 
to the terms involved will serve to dissipate this view. 
It will appear that sovereignty and liberty, far from being 
contradictory, are correlative terms, and that no legal 
conception of individual liberty is possible without the 
ateumption of a sovereign power. ’ • 

Let ufi«begin by obSferving that suck terms as “ liberty /-F 
“ freedom,” and ** free ” arc used in a variety of senses, 
and with great latitude of connotation. “ To Bacon and 
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to King Jaxncs/’ writes Professor Ritchie, ** a * free * 
monarchy meant an absolute monarchy, so that a ‘ free ^ 
monarchy is incompatible with what w’e call ‘ free ’ govern¬ 
ment. The ‘ liberties ’ of corporations, classes, or individuals 
mean their special privileges, anfl*thu8 involve conuiderable 
interference with * liberties * of the non-privileged. ‘ Free¬ 
dom of contract ’ may result in the practical bondage of 
one of tlie |)artii‘a to the other. A ‘ free ’ church may allow 
less ‘ liberty ’ of thought than churches which are not 
liberated from the state.” ^ To the dilficulties suggested 
by those special instances must be added the fact that the 
term ” liberty ” is used also as a vague generality to stand 
for something evidently desirable, and y»t so simple in 
its nature us to need no furtlier definition. It is freely 
assumed that every one ought to have complete liberty, 
and tliat every violation of liberty is an injustice, without' 
the neefl being felt (»f any .special inquiry into the meaning 
of liberty itself. To reduce the term to a definite and 
exact signification will serve at once to destroy the mythical 
and impossible idea of individual freedom, in the light 
of which the coercive power of the state seems unjustifiable. 
Such an idea appears in extreme form in the asaump|ion, 
already referred to, of a “ natural liberty,” enjoyedi)y man 
independently of, and aiiteced'^t to, the existence of the 
state, and of which tlic institution of the state constitutes 
an abridgment. “ What a man loses by the social con¬ 
tract ” said Rousseau, “ is his natural liberty and an im- 
limited right to anything tliut tempts him, which he can 
obtain.”® Of a similar character is the confused ideal 
of liberty which lies at the basis of anarchism, or the negation 
of the rtght'of coercion. 

V On eioimiuntion it will appear tlMt such a conception 

• RiteJue, Natural RighUt,i’'h»,p. yiif 

• Racial Contract, bk. i., chap. viii. 
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of liberty is impossible, except it be for one person omni¬ 
potent in power. The claim that a jMjrson in the enjoy¬ 
ment of natural liberty would have an unlimited right 
to anything lie might de|jro, would carry with it the con¬ 
sequence* that a great number of [htsoiis might have an 
unlimited right to the same thing. It is difficult to attach 
any meaning to the words “li^ty’’ and “ rightthat 
will make such a proposition anything but abvsurch Indeed, 
the statement is clearly self-contradictoiy and inconsistent. 

Liberty in its absolute sense,” says Liebcr,^ “moans 
the faculty of willing and the pow'er of doing what has 
been willed, witliout influence from any other source, or 
from without. * , . In this ab.^mliito meaning tliore is but 
one free being, because there is but one b<‘ing whose will 
is absolutely independent of any influence but that which 
he wills himself, and wffiose powder is adequate to his absolute 
will,—who is almighty.” It is ch:;ar, then, that a liberty 
of this absolute and unrestrained character is an impossi¬ 
bility for every individual at the same time. It can exist 
neither by the agency nor by the absence of the state. 
The utmost freedom of action that each and every individual 
can enjoy upon like terms at the same time is to bo com¬ 
pletely unrestrained in his actions in so far ns they do nt)t 
interfere with the, like freedom i)f his fellows. This con¬ 
ception of liberty, though limil^d, is entirely self -consistent. 
The liberty of f>ne is not a contravention of the liberty 
of another. Sucli is the interpretation of liberty found 
in the famous Declacation of the Rights of Man, adopted 
in France in 1789 : “ Liberty consists in the power to do 
eVei^hing that does not injure another.” Herljert Spcnc-er 
expresses the same in what he «dls the “ formula of^ 

^ Fnmt T4teber, Civil Libi^rty (1862), Lieber (1800-1872), one of the 
most distin^ished of American writers on political science, was for some 
time a p^oIe!8^»or at Columbid College. (>f his other works, PoUlicfd 
MtlUci (1838) is perhaps the most important. 
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justice : “ Every man is free to do that wMcli he wills, 
provided he infringes not the equal freedom of any other 
man.” 

As thus conceived, liberty not inconsistent with 
the exercise of coercive povrer. On the contrfhy, since 
the freedom from interference can only be enjoyed by the 
forcible prevention of interference, liberty is seen^to be 
dependent upon the existence of authority. It is the state 
which guarantees this immunity to its citizens, whose 
“ rights ” are thus brought into legal existence by being 
clotljed with tlio “sanction” or compeUing force of the 
power of the sbite. The fipparent paradox between a 
sovereign authority and a free citizen is*thus explained, 
No freedom, except for a single being, can be absolute and 
complete. Such freedom as can be enjoyed by all must 
from its nature imply a eojiipiilsory restriction on the action 
of eacln It is the ofTice of the. state to effect this restriction, 
and in so doing to bring liberty into being. It is usual to 
attach to this conception of individual freedom effected by 
the existence of a coc^rcive state the term “ civil liberty.” 

A further point of great importance is to be noted in 
connection with the present topic. It is true that liberty 
as thus defined is only possible for the, individual by the 
Action of the state. It does not follow, however, that it 
is the duly of tlio sbite to find the ideal of its action in the 
maintenance of individufil liberty; that is to say, to confine 
its operating to (‘uforcing non-interference, and to extend 
it« coercive power no furtlier than is- necessary to prevent 
the citizens from interfering with one another. Writers of 
various schools, and esjMicially the individualists of the 
^ earlier nineteenth century, have h^ld this to be the sole 
\luty of government. Tlic conception of liberty seemed 
to them to imply that no infrmgement of the principle 
could bo justified. But the question naturally arises 
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wketber state may not be warranted in exercising a 
positive as well as a negative coercion over its subjects. 
May it not with reason interfere with and curtail the liberty 
of a citizen, provided that the general good or his own 
advantage is thereby fufthered? The full treatment of 
this question will belong to our discussion of the proper 
province of government. All that need be noted in the 
meantime is that, whetlier tlie sbite is called upon to main¬ 
tain the liberty of the individual, or whether it is held 
advisable that the state should interfere with his actions 
in a positive form, tlie existence of liberty is not logically 
incompatible with the existence of the state, and can hardly 
be thought of as existing apart from it. 
jJ 2. Specieil senses sometimes attached to the term 

liberty.” The word “liberty,” in addition to the 
vague general use wliich wc have discarded and the definite 
conception of civil liberty which wc liave adopted, has 
also been used in political writings in other special senses.^ 
It is often used to designate a condition of national inde¬ 
pendence. "When wc refer to the present liberty of the 
Greeks, or the liberation of the Poles as a rt suit of the Great 
War, it is evidently in this sense that the word is used. It 
is perhaps convenient to use the expn'ssion “ national 
liberty ” to indicate freedom of this kind. 

In the next place, there is a use of “ liberty ” which refers 
neither to freedom from diterfercnce nor to national 
autonomy. When we sjw that the United States, France, 
and Great Britain enjoy the advantages of a free govern¬ 
ment, we mean thereby a government which is chosen by, 
and which is responsible to, the general body of tlie people. 
“ Liberty ” in this sense, or ” constitutional liberty,” as 

• • »• 

^ An excellent analysis of the different political significations of the 
term is given in Profcssoik Seeley's Jntrwuction to Political Scimet, 
, tectnres v„ vi. 
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it may be called, means popular government definitely 
established. Historically speaking, we often use the term 
** constitutional liberty ” to refer to instances where not 
all the people, but only a minority of them, exercised the 
power of controlling the govermrftnt. In England previous 
to the reform and extension of the franchise (1832, 1867, 
1884), the power of government was vested in the hands of 
a small minority of the whole nation. Since, however, 
the body of the people followed in the main the political 
lead thus given, and looked to the minority in question 
(the voting class) to protect them from possible tyranny 
of the crown, we may speak of this state of things as con¬ 
stitutional liberty. Strictly, however, the term ought only 
to he used of a govenunont in which tlie ]H'oplo rule. .For 
if the name be applied to a system in whieli the government 
is responsible, only to a minority of the nation, it implies 
an unwarrantable disregard of the politicid status of the 
majority. 

Certain American VTiters have endeavoured to establish 

for the term “ civil liberty a connotation different from 

that explained abovc.^ They claim that most European 

writers have unduly confused the idea of the state with 

that of the government; the state ought to mean that 

fundamental organization of the community by whose 

authority the government is created, and the power of the 

government limited. The ffovi.‘rmnent should mean only 

the ordinary mechanism of administration. It is in this 

sense conceivable that the state may set a limit to the action 

of the government as against the individual, and grant 

to the latter certain privileges or immunities with wMch 

the go\73xnment may not interfere. These immunities 

cpnstitiite the domain of civil lib^^-ty. In the^ United 

States, according to this view, the organization of the state 

•» 

* As notably J. W, Burgess. Vohficnl jSVimcc and ConfitiinUotud Ixtw, 
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is found in the body that makes and amends the Constitu¬ 
tion. By the authority of this body it is forbidden to the 
ordinary government of the country (President, Congress, 
etc.) to interfere with the religion or the free speech of the 
individull; the govorniiteiit may not impose an export 
duty, may not make n law impairing the obligation of 
contActs, or confer a title of nobility.^ The civil liberty 
df the individual is therefore defined by such WTiters to 
I mean all those rights thus granted to the individual by the 
I iMinstitution-making power. AVert*^ all governments of 
the same form as that of the United Btates this application 
of the term “ civil liberty ” would bo felicitous and useful. 
But as applied* to tlic governments of England, France, 
Italy, and many other countries a difficulty occurs. In 
England the Parliament (King, Lords, and Commons) is 
supreme. It is therefore (according to this interpretation) 
the state. It is also the government, ordinary’' and regular. 
It is hence not [losvsible that it can forbid anything to itself 
by it« own autliority, or guarantee the individual the 
possession of rights which it cannot h’gally set aside. The 
conclusion is obvious, 'fhere is no civil liberty in the con¬ 
stitutional law in Great Britain. To assert this is properly 
cquivaleftt to asserting that there can bo no civil liberty 
at all under the British government, “ I pass over the 
subject of civil liberty iu the constitution of England and 
France for the simple and entirely convincing reason that 
there is none in either.” ® This being so, it may well be 

• 

* Constitution of the United States. 

• Bni^ess, PoUtiwl Science m\d ConnUtuiimal Law, Vol. I., part ii., 
l>k. ii., chap, iv, Bui^ess dcjes not deny that Ihero is civil liberty in 
QrMt Briiahu but says that it is created by statute, not fty tlfc eonsti* 
tution. But his position inconsistent. For he says (V(ji, I., p. 174rL* 
that individual liljcrty “ is a domain in which the government shnll nov 
penetrate.'* But in discussing civil liberty under the British and French 
systems, he asserts (Vol, I., p.£ii2}, “ Kvery particle of civil lilxirty in 
both systems is at all times at the mercy of the govemmonf 
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doubted whether the term is appropriately used iu the 
significance thus attached to it, A definition according 
to which the citir^ens of Haiti enjoy a wide measure of civil 
liberty, while those of Great Britoin and its colonies possess 
none at all, becomes a little abaiifd. 

3. Organic theory of the state. The question of 
liberty and sovereignty as hitherto discussed has been purely 
one of legal relations. It forms, however, only a part 
of the wider question of the general relation of the individual 
to the state, or to society at large. The view' that is to be 
taken of th(j position in which the individual stands towards 
the state is of the liighest importance, for on it will depend 
our deci.sion as to the proper province of thc^ction of govern¬ 
ment. In what has been said in the present chapter and 
in connection with the statement and criticism of the 
doctrine of the social (jontract, reference has been made 
to two conflicting points of view. In the one instance 
the individual i.s looked upon as a separate self-contained 
unit who joins with his fellows for the formation of civil 
society in a })iircly mechanical fashion. The state from this 
point of view' becomes merely a numerical aggregate. 
It is not justified in interfering with the individual further 
than to jnevent his int(‘rfercuce with any one clue. Such 
a’ theory of social relations is often spoken of as an arith^ 
metical, mechanical, or pionadistic theory of society.^ 
We have already seen fit in dealing with the social contract 
to reject sueh a view of the relative .status of the individual 
and the sUito. , 

As opposed to this we have at the other end of the scale 
what has already been referred to as the “ organic theory 
^ of society,*’ or of the state. This tlieory, either entire or 
* in partial form, occupies a large place in thef economic, 
political, and social phiIow*^ophy,of our time, and merits, 
* Se© J. S. Mackenzie, Inirodtiction to Social Philowphyf obAp, iU. 
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thorefoie, a careful examination. Wliatever be the earlier 
origins ^ to which it may be traced, it assumed a great 
proimnence at the hands of various German writers of the 
middle of the nineteenth century, who advanced it in 
oppositidh to the more mechanical view of society held 
by the dominant individualist school in economics and 
,political philosophy. The central idea of the theory is 
to endeavour to set aside the contrast between tlie individual 
and the state by amalgamating them into one. It discards 
all such ideas as mutual contract, reciprocal service, 
infrangible immunities, etc. It views the state and the 
individual as part and parcel of the same thing, both of 
them being included in what may be called the social 
organism. As is the relation of the hand to the body, or 
the leaf to the tree, so is the relation of man to society. 
He exists in it, and it in him. As it is impossible to consider 
that the hand has a separate existence from that of the 
body, so is it imposaibh) to divorce the individual from 
society. Tlie imtitliesis, ilien'fore, between the single 
citizen and the collective state rests upon a false basis, 
and implies a view of society iluit is contrary to fact. 

4. Criticism. In criticizing this tlie^jry it is first neces¬ 
sary to* know to what extent the statement that society 
is an organism is intended to be true. Some writers have 
advanced it merely as an aiyilogy designed to elucidate 
by a striking conj})arifion the nature of social organization. 
Tlie continuity and gradual evolution of the state, the 
insensible gradatiomi by which it develops in efficiency 

^ The philosophy of the (’reeks may be said to afford the first hegin. 
Djaga of the organic theory. “ Man,” says Aristotle, ” is a pftlilical 
animal,'* atid the whole tendency of (Jreek political thought was to 
insist on the subordination of the individual to the state, Soc JC. Barker, 
Oreek Political Tkextry (l*Jl8). But the elaboration of the theory angf 
Its express application to the problem of govern mental interference 
belongs to the nineteenth cc|^tury. 8uch a view could only attain its 
inU significtsnee after the establishment of the evolutionary theory of 
the Mologioal world. 
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and complexity, are compared to the growth of a plant 
or animal. I’he diilcrcnt departments, councils, officials, 
etc., which arc found in a modern administration, present 
in their specialized functions ^nd adapted ca|)abilities 
an analogy with the special organs of a living Structure. 
The single individual, without whom the state cannot exist, 
and whoso activities presuppose the existence of the^state, 
suggests the germ cell which forms the basis of a living 
organism. Viewed in this light, the organic theory has 
met with a very wide acceptance, especially by the modem 
German school of writ ers on the social sciences. It is indeed 
dillicult to quarrel with this or any other contention as 
long ns it remains meri’ly in the form of analogy. When 
we say that society is I Hr nn organism w’c are expressing 
an opinion of a very iiahhnite character, TIve point of 
the statement will depend on tlic amount of the likeness. 
In one sense every man is like every other; in another 
siMise each man has a difTorent appearance. To say, there¬ 
fore, tiiat there are certain things about society which 
suggest nn organism, is to say what is hardly open to 
refutirtion. The real point of controversy comes in when 
we consider how far our opinions on social and political 
problems are to be aHected by this view. Is it to be looked 
on merely as an interesting and ingenious comparison, or 
are we to see in it a }»roff>qnd truth in the light of which 
the actual solut ion of social dibicuUios is to be sought 1' 

It may perhaps be reasonably claimed that the importance 
attached to this view by many siiciological writers is 
altogether exaggerated. It is hard to see in what way 
it olT<‘rs a„ jiractical programme or line of direction in 
^dealing wdth applied politic.s. The individualistic theory, 

' The Ififtor Is th*' opinion expressed by Mr. M'Kochnie in bis Staf^ 
and Individual, part i., chap. i. “ This tflo<»ry.'* he '* is not only 

curreei, but contftins the germ tJie whole truth of Political PhiI<X 90 phy.*' 
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dictating the abstinence of the state from aU positive 
interference, had at least the merit of indicating a recog¬ 
nisable course of conduct. The utilitarian theory, pro¬ 
pounding the greatest good of the greatest number as the 
goal of sd^ial effort, offers also an objective [>oint theoretic¬ 
ally distinct, however much its special applications might 
in practice be open to dis])ute. But the organic theory, 
in telling us that we and our institutions grow and are 
not made, hardly offers a practical guide to political con¬ 
duct. It is impossible that wo can sit pobtically passive 
and watch ourselves grow, Jiiid it is inconceivable that 
the the(iry ought to be inter])reted to obstruct all deliberate 
volitional effort, ftnd to substitute for it a self-contemplating 
passivity. To regard the organic theory of society ns 
oliering a definite solution of any social probhuu seems 
erroneous. The true purpose that it has served has been 
in helping to destroy the once prevalent conception that 
individual liberty must a priari be a good thing, ami needs 
nut to be considered on its merits. 

5. Elaborate analogies of Spencer, Schafile, etc. ; 
tbe personality of the state. By some authorities the 
organic theory lias been suj^ported not as a useful analogy, 
but as a* literal truth. To establish this fact they have 
analyzed in great detail the industrial and peditical structure 
of society, and shown that i^ conforms to the general 
organic type, and is therefore literally and actually an 
organism. Of such analysis, that offered by Herbert 
Spencer is the most familiar. Spencer,^ it is true, does 
not entirely identify the social organism with the living 
or^mism. Society, he says, is an organism, but it is 
not comparable to any particular type of individual organ¬ 
ism, animAl or vegetable.” The analogy tliat he institutes, ^ 
however, is carried into s^ich detail as to stop Httle short 
* See Principles of Sociologt/y part ii. 
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of identification. The first point resemblance is found 
jn the fact that societies, like living bodies, begin as germs 
(email wandering hordes of people), and increase continually 
in mass and in complexity of structure. In both cases 
this increase in mass is effected ettlier by simple nfhltiplica- 
tion of the units or by union of groups. Thus the organic 
integration of plants of the lowest order, which iuurease 
into a larger form by “ clustering ” into one, is compared 
to the amalgamation of primitive tribes. Multiplication 
and fusion of units may, in both aniimil and social growths, 
proceed simultaneously. The progressive complexity of 
structure is shown in tlic development of society, as in the 
development of pkinks and animals, by cAiislant differen¬ 
tiation of special organs for the })erformance of special 
functions. In a rudimenUiry animal organism the same 
apparatus acts in an imperfect way as stomach and mouth 
or as stomach and skin. Gradually each of these seimrate 
organs is evolved and restricted to its own fimction. An 
original spinal axis of an elementary character becomes 
separated into its vertebra ted part^, the head differentiated 
from the backbone, and the brain from the skull. So in 
society, 8e])arate classes—kings, priests, medicine men— 
are differentiated from the original mass, and assigned to 
tixsir peculiar activities. The division of labour in the 
society, as in the animal, ^nake.s it a living whole. The 
industrial division of occupation among weavers, iron¬ 
workers, food-growers, etc., corre.sponds to the independent 
functions of stomach, heart, and Jungs. The original ' 
structures are found, on examination, to resemble closely 
the bodily stnictures. Spencer speaks of a manufacturing 

V I certain goods; a seaport town 

discharges and absorbs” them, performing a‘duty like 
that of the pores of the skin. Society has its “ sustaining 
system,” or parts devoted to alimentation. Theae are ^ " 
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gteat productive iudustries—the agriculttiral areas, the 
** iromsecreting ” districts, etc. There is ako the dis' 
tributiug system—the roads, railroads, and canals, which 
serve as the blood-vessels^ of the social body. The press, 
^e tele^ph, telephone, etc., serve as stimuli, by which 
the nerve centres are moved to action. Finally, there is 
iti society, as in the living organism, the regulating system, 
uervo-motor ” in the one, “ governmental-military ” 
in tho other. These arc evolved by the struggle for survival 
a|gainst the rapacity of other organisms. “ The successive 
improvement of the organs of sense and motion have 
indirect^ resulted from the antagonisms and comixjtitiou 
of organisms with one another.” The wars between societies 
originate governmental structures, and are causes of all 
such improvemcnt%s in these structures as increase the 
efficiency of corporate action against environing societies. 
The special ai^plication of this last comparison lies in the 
argument advanced by Spencer that the governmental 
organ, like every other, should confine itself to the particular 
functions for which it has been evolved—protection and 
defence,—and should abstain from wider action in the field 
of positive beneticencc. 

As alfeady said, Spencer docs not completely identify 
the social organism with the living plant or animal. The 
chief difference is found in thjj fact that wliilc the parts 
of an animal form a concrete whole, society is “ discrete ”; 
in other words, “ while the living units composing the 
one are bound together in close contact, the living units 
composing the other are free and not in contact, and are 
more or less widely dispersed.” Hence the ^)olitical or 
social body is sensitive^only in its units, whereas the animal ^ 
organism has a sensorium ” in which its sentient existence* 
is centred. Even this distinction Spencer is unwiHing 
to unduly emphasize. The units of society, though not 
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in physical contact, affect one another through the 
influence of language spoken or written; there is thus a 
psychological continuity where physical coherence is 
lacking. 

A still more complete presentation of the social flrganism 
is f)fferc(l by the late Albert Schiiffle, the distinguished 
Austrian statesman and economist, in his Structure anfl Life 
of the Social Body. Here the comparison of social with 
animal forms is carrie<l to an extreme point, stopping iittle 
short of coin])letc i<l(Uitification, though the author professes 
to be mindful of the differences existing between the two, 
and avoids the explhht use oi (he term “ organic.” Schiiffle 
speaks of the “ morphology ” and the ” |)hysioIogy ” of 
society, the ” social limbs of technique,” etc. If the whole 
of his vast work is to bo viewed as an ami logy, it reaches 
the point where such elafiorate comparison ceases to be 
either of interest or profit. Other’s of the modern Con¬ 
tinental writers—for instance, Gumplowitz, tlie Polish 
publicist, in liis Socwloyical Idea of the State (1892)—flatly 
and absolutely hold that the organic nature of the state 
is to be considered not as an illustration but as a literal 
fact. Of a still more extreme character is the contention 
of several of the German theorist.s that tlie state is a'person. 
The claim that the state, or, if one will, the government, 
is a person in a purely legf^ sense of tlie term is"^ what no 
one will deny, Tlie government being an owner of property, 
a collector of ta.ves, a borrower of money, etc., can un¬ 
doubtedly be clothed with an alistract personality. But 
the writers in (juesiion—Gierke, for example, in his Fttnda' 
meMal Ooucej^s of Pitblie Law - go beyond this. With 
them the persfinality of tlu’ state is not abstract but actual; 
but of the “ social side ’’ of each individual comp!t)sing the 
state is compoimiled a new person, a totality of purpose 
which is the true constituent element of personality. 
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BlmitscMi oven determines tlie sex, maintaining that the 
state ^ male and the church female.^ 

6. Criticism. This extreme theory of the personality 
0(f the it is hardly n§cessary to criticize. It belongs 
to that class of abstractions which may mean inucli to the 
mtion^ that originates them, but which seem to dissolve 
in passing through the prism of Anglo-Saxon literalism. 
13ie general*organic tlioory merits, however, a .special treat* 
ment.® Interesting as is the parallel between the collective 
aspect of humanity and the life of a single organic unit, 
the differences between the two appear on im])artial 
examination so great that the analogy cannot be looked on 
as a true guide to social policy, or a true expression of man^s 
r Utions to his environment. The difference that Spencer 
masks under the cognate terms “ concrete ” and “ discrete,” 
is in reality of a fundamental character. In neither the 
physical nor the metaphysical sense of the terms is it true 
that the individual is literally a part of society. The exist¬ 
ence of each human being is a fact apart. The “ existence ” 
of society is only an alxstraction. Society has no single 
brain, no “ social sensorium ”; it lias no single physical 
life. This distinction is therefore more than a mere diver¬ 
gence of special qualities. It i.s essential and absolute— 
it is the difference betw’cen “ black ” and “ white,” and 
between yea ” and “ no.” E\«*n if we accept the analogy 
as only an analogy, it doe.s not follow that it is always a 
proper guide for our social conduct. Too great an amal- 
giamation of the individual and the state is as dangerous 
an ideal as a too great emancipation of the individual will. 
Individual variation, individual unlikeness,” jind, in a 

* On the subject of tho ptW)nality of the state, consult abf) Jcliinek, •* 
Jllffemetfte Staatskhre (1000). 

* For the criticism of the orji^nic theory, we J. S, Mackenzie, Intro- 
dwtim to Social Phihso^y, chap, iii., and W. W. Willoughby, The Nature 
of Stokt chap. iii. 
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sense, individual isolation of effort is as necessary for the 
welfare of iriaiikind as collective activity and mutual 
support. The organic theory of society, deprived of its 
ingenious biological s(‘tting, preiiente only one ph^c of the 
truth, erring in one direction as tnuch as extreme individual¬ 
ism has erred in the other. 
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CHAPTER VI 


RELATfON OF STATES TO ONE ANOTHER 

1. External aspect of the atate; re;j;ulatioi) (»f its eomhiot towards other 
(»tatC3,— 2. Evolution of intennitional relations: lirst, second, and 
third jK'ritHla.— 3. Seojx? and cfintent id international law.—>1. Fro- 
priety of the tenn.—5. International arbitration. 

1. External aspect of the state ; regulation of its 
conduct towards other states. Aiewed in a purely 
tlr oretical light, every state is an absolutely independent 
unit. Its sovereignty is unlimitt'd, and it renders political 
obetlieiice to no outside authority; it has no organized 
coercive relation witli any other political body. Such 
theoretical isolation is thi‘ ])riine condition of its exist<>nco 
as a st^ate, and its ])olitical independence is one of its 
CisSential attributes. Thi.s is what Tl<»bbeH meant in s;iying 
that, in reganl to one another, separate states are to bo 
viewed as in a “state of nature.” Yet while this is true 
in a purely formal and legal sense, it is nevertheless the 
case tliat in actual fact different states stand in close 
contact with one another ii^ a variety of ways. The 
mutual intercourse and communication of their citizens, 
trade, commerce, and various common intcre.sts, bring 
separate states into permanent relations demanding some 
sort of regulation. The fact that in the civilized world the 
citizens of. one country very largely alia re in tjie thmiglit, 
the art, and the litejaturc of neighbouring communities^ 
tuns counter to the idea of political exclusiveness. The 
political as well as the social and cultural institutions of 
any modern state are largely affected by its contact with 
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other states. Especially is this the case where the citizens 
of countries politically separate speak a common language, 
and where a kindred descent enables them to look back to 
the same history and traditions^in the past. 

It is, therefore, easily imdeistood that in the ?volutio 2 l 
of their dealings with one another in relation to diplomacy 
and civic intercourse the action of modern states shi^s an 
increasing tendency to conform to a generally recognized 
usage. Even tlie conduct of war conforms, in theory at 
least, to a code of regulations designed to mitigate the 
suffering it involves, and to reduce to a minimum the 
injury it occasions to the commerce of the wc»rld. These 
rules and usages which regulate the peaceful intercourse of 
independent nations, and indicate a recognized method of 
warfare adopted by general consent, are not to be regarded 
as fixed and permanent. They are rather in a formative 
and imperfect stage of devTiopmeut. But the study of 
modern political institutions is not complete without an 
analysis of tlio nature of the bond thus created between 
diff(‘rcnt states, the extent of its obligation, and its especial 
significance lot the future. Political science must take 
account not only of the internal organization of the state, 
bpt of its external relations in so far as they sJksume a 
regular and definite character. 

Imperfect as they are, t|^e “rules which determine the 
conduct of the general body of civilized states in their 
dealings with one another arc termed ‘ International 
Law.' " ^ The question at once arises whether the eidfit- 
ence of such regulations can be harmonized with the 
sovereignty^ of the individual state. As we li|ive under* 

stood it, the term “ law " is properly to be restricted to 

V ® • 

» This ia tJie dofinituni given by Pr(>fe68or T. J, lAvrence (/iifmwi* 
ttontd Lnti', chftp. i.). In a(tempting to define intematioQ&l Uw one 
meets at uiice the difficulty aa to the extent of iU oanetimi. 
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tJie ooffiinaiid, express or tacit, of a supreme coercive 
authority; wo have seen that it is probably inexjxjdient to 
use it in reference to customarj' observances not deliberately 
controllable by a political superior. In other words, 
** law ** Has been restrictecl to mean the command of the 
slate, the two terms being correlative to one another. 
Such 11)eing the case, it is now to be asked whether the 
tferm international law ” is j)roperly applied, and whether 
the sanction or compelling force behind its rules and regu^- 
lations is sufficient to entitle it to be considered as really 
law. To tmdertake this inquiry it will be nece8.sary first 
to pass very briefly in review the evolution of international 
relations, and the interpretations put upon them in political 
theory, and, in the second place, to indicate the scope and 
extent of the rules of international law as now existing. 
By doing this, its true eharactor, both as it is and as it 
may become, will be set in a clearer light. 

2. Evolution of international relations: first, 
second, and third periods. The evolution of inter- 
natiomd relations may be divided into three great stages. 
The first embraces the period from the origins of European 
civilization till the rise of the Roman Empire, the second 
extends •from tliat date until the peace of Westphalia 
(1648), and the third period from the peace of West])balia 
until the present day.^ Duriijg the first period we find 
no recognition of international obligations as such. The 
claims and duties associated \^ith kinship were recognized 
as a bond between communities of a common descent and 
tongue. But between tribes and nations alien to ono 
another there was no recognized system of peaceful inter¬ 
course or acknowled^d principles of legitimate warfare. 
The trib^ of the Israelites observed in the dealings witrf 

^ RWtsioii given by Lawrentle, Intemahmal Imw. Fee also WaUcejr, 
Mhforff qf Law o/ Nattons, llalleck, Infemahonal Law, chap. i. 
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one another the bond of common birth; they viewed them¬ 
selves as forming a political system, each member of which 
had certain indefinite obligations towards the others, while 
all of them were disconnected from the outer world of 
Gentiles. In the same way the city-states of ancient 
Gn cce, though jealously guarding their political autonomy, 
felt themselves bound by the ties of race to their bellow 
Greeks, a relation wdiich found its expression in the Amphik- 
tyonic Council, the federations of cities, and the observance 
of a rudimentary code of welfare. But towards the outside 
world—the barbarians, as the Greeks call them—no such 
obligations existed. In so far as the Greeks recognized a 
system of interstate rohitioiis, it was apjMic^blc only to 
the Hellenic people. The Romans, also, previous to their 
imperial aspirations of universal dominion, occupied the 
w»me theoretically isolated position. Home, it is true, 
during the republican period of her history, emtered into 
treaties with the Sarniiites and other Italian tribes. The 
Romans had also certain systematic observances which 
bear some resemblance to a code of international conduct. 
But the jm fccialc wa.s merely a system of cer<imonial acts 
whicli constituted the formalities thought necessary for a 
declaration of war, the conclusion of a treaty, elc. The 
jus gentium offers in its name a confusing analogy with 
international law. Its precise nature is a matter of some 
controversy, but it is safe to say that it was a code of 
regulations which applied not to the dealings of one nation 
with another, but to the dealings oficitizens belonging to 
different nations. It took its name most probably from 
the fact that its rules were presumed to consist of principles 
of conduct common to the laws of all nations.^ But in 

* For the ju* gtntium, see 8ir Horny Maine’s InUmaticmal Lout: 
Hallook, inhmational chap. i. Walker cites varioua inatancea of 
the term jvs ffmttam uacd in rcterenco th intomational obligati<ma and 
approximatinf' in its meaning to public international law. 
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ttoiio of these cases do we get a standing theory of inter¬ 
national relations. Conduct towards outside nations might, 
of course, be influenced by motives of religion, of friendship, 
or of exj>ediency, but wc find nothing approaching to a 
system^ized view of tlfc relative position occupied by 
})olitical societies, e^icli possessing towards the rest a 
deflntte .status with standing rights and standing duties. 

In viewing the second period, that following the establish¬ 
ment of the world-eni}lire of Rome, wt find the outlook 
entirely changed. The Romans had made themselves 
masters of the knoAvu world, and from the pride of their 
exaltetl position originated a new theory of political rela¬ 
tions. The umversal sovereignty of a single power became 
the dominant idea, the theoretical ground-plan of political 
institutions. The idea of a common superior holding the 
supremacy over all the political subdivisions of the world 
appealed at once by its grandeur and its logical consis¬ 
tency. Tt endured in theory long after it had vani.slu*d in 
fact.^ Even as a fact, universal sovereignty, in territorial 
extent, if not in intensity, seemed at the time of Trajan 
(a.d. 118-117) to reach its realization. The '‘appe4il to 
Caesar ” represented everywhere the recourse to a final 
authortty. The actuality thus lent to the conc(‘ption was 
strengthened by the universality of the Christian religion, 
which became after the conversion of Con.stantine (a,i>. 
312) the state religion of the*imperial system. Even after 
the decline of the imperial jmvper under tin* disriijitive force 
of the barbarian ii^vasions, the idea of universiil dominion 
as a necessary basis of political life still survived. The 
restoration of the Roman Empire by Charlemagne (a.d. 
800) served to give expression to this idea.* But in the 

* in hifl De Manarckia, arguing on the imperial aide uf the 

great controversy of tho >Vcldle Ages, undertakes to show the need vt 
a single emperor, or sovereign, with power over all othors. 
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succeeding centuries the conception of the nature of the 
political constitution of the universe underwent a vital 
change. The Church presented itself not as a complex 
mentary, but as a rival power. It became necessary in 
theory to (li\ide universal domkion between thr secular 
and the spiritual sovereigns, whose conflicting pretensions 
helped to break do^vn the conception of a single* final 
authority.^ The feudal tenure of land gradually brought 
into prominence the notion of territorial sovereignty 
(political power operative not as over a people, but over a 
certain territory), on the basis of which arose the modern 
theory of territorially indej)endcnt states. Finally the 
religions schism of the Kefoimation destroyed the ido.a of 
the spiritual unity of mankind. The Peace of Westphalia 
(a.d. 1048), which closed the Thirty Years’ War in Central 
Europe between the forcovS of (’athoUcism and Protestant* 
ism, may bo taken ns indicating the close of the era and 
the final disappearance of the theory of universal 
sovereignty. 

During the third period—from 1G48 until the present 
day—the theory of international relations has been recon' 
structed on a now basis of political independence and 
territorial sovereignty. Modern international law is men- 
tially the product of this period. At the opening of this 
ora the destruction of the cailior sy.stom and the idea which 
accompanied it seenned to diave removed the basis of 
international dealings and to reduce the monarchies of 
Europe to the anarchy of the state of nature. The 
savagery of the European wars of *the sixteenth and 
seventeenth centuries threw into a strong light the need 
for a reconstruction of the theor>’ of the interrelation of 

s *' . • 

* For the grc*t racdieeval oontrovorey between the Emiure luid the 
Pftpecy, 800 Tiryop, Iloij/ Jtoman t'mptre, an|| Dunning Folificat Tktwiu 
^ncitnt and iltdttxval. 
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political communities, now l^at the idea of a single common 
superior, either temporal or spiritual, was no longer tenable. 
It was this situation which called forth the ^Tritings of the 
great Dutch jurist, Hugo Grotius, in which were laid the 
foundations of modern ftternational law. Grotius and 
^his follower.^ ^ found the basis for their doctrine of inter- 
naticHRil obligations in the reconstruction of the idea of 
a law of nature long ago assumed by the Stoic philoso¬ 
phers in reference to the relations of individual men. 
According to this doctrine there was supposed to exist in 
the very nature of things a code of moral obligations of 
man to man, which did not depend for its validity upon 
human enactment. It existed antecedent to any system 
of government and law, and could be discovered by the 
natural light of reason. “ The principles of natural law,’* 
says Grotius, “ if you attend to them rightly, are in them¬ 
selves pafont and evident alnn>sfc in the same way as things 
which are perceived by the external senses.” Such a 
theory of natural law is rs.sentially fallacious, and, as has 
been already seen, it dirtintegrates upon a ch>fter analysis.® 
Nevertheless it served a useful purpose in offering a possible 
starting-point for constructing a system of mutual rights 
and duiitjs existing between states without a common 
superior. This theoretical assumption of a determinable 
and universally binding law of nature, though it affords, 
historically speaking, the starfing-point of international 
law, is by no means its only source and basis as it now exists. 
The major part of it r|*8ts upon the successive treaties and 
conventions by which the great states of the world have 


* The chief Work of Grotiue is his Dtjv/re Belli ae Pacts (10!!5). • Piffen- 
dprf (ft German, for some tiem Nccrotary of Btate et SStockholm) published « 
hit Ih jure *Si»aturas et Oenlium in 1672; Bynkcraohoek's Queesttonet^ 
Jtwis Puftltct appeared in 1737. 

* In referenoe to the history gind ciilicism of the theory of a law of 
M^nre,^Professor Ritohio's Natural Rujhis may be consults. 



90 


‘THE NATUBE OF 1™! STATE 

adopted certain more or less defined principles to regulate 

their intercourse with one another in peace and war. At 

the beginning of the era stands the Treaty of Westphalia, 

to which all the Continental sovereigns of Europe (except 

the Pope and the Sultan) were parties, and in wlfich ** the 

represenbitives of civilized Europe united to proclaim 

formally the erection, upon the ruins of world-sovcifignty, 

of an international system of states, unequal indeed in 

power, but claiming (jach to be independent and each to 

exercise an exclusive jurisdiction within definite territorial 

limits.” ^ Of the later treaties some are mainly concerned 

with the allotment of territorv. Of this cliaractcr is the 

•/ 

Treaty of Utrecht (1711^), which closed the long war against 
Louis XTV, and the Treaty of Paris (17G3) at the end of 
the Seven Years* War. In others a fundamental point 
is the recognition of sovereignty, ns in the Treaty of 
Versailles (1783), recognizing the iridcj)cndence of the 
United States, and in the Treaty of Paris (1B56), in which 
the independence and integrity of the Ottoman Empire 
is guaranteed - and whereby it is admitted “ into the 
public law and system of Europe.” In other treaties 
principles of conduct are adopted for future guidance. 
^-Thus at the Peace of Utrecht four of the signateAy powers 
accepted the principle that real property confiscated from 
the subjects of an enemy should be returned at the close of 
the war. The treaty of 1§'II ^ in regard to the navigation 
of the Dardanelles and the Bosphorus asserts the territorial 
jurisdiction of a state over adjaceait waters. The inter* 
national law in respect to uc\itral commerce and maritime 
capture hjas been the subject of a long series of treaty 

* Walker, op. nV., Part I., ohap. ii. • 

* By Great Britain, Austria, France, .Prussia, Russia, aifd Sardinia. 

* Signed by Austria, France, Great Britain, Prussia. Russia, and 
Turkey. Sec Alison, History of h'uroplF from the Fall of Napoleon^ Vol, 
VI., chap, xxxiv. 
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dauses. The principle that free ships make free goods,” ^ 
adopted (from older precedents) by the United States in 
the French treaties of 1778 and 1800, gradually gained a 
general ^ent and was recggnized in 1856 in the. Declaration 
of Paris, which accompanied the treaty already mentioned. 
An eqjually important instfuice of principles of intematjk)nal 
conduct consolidated by treaty is seen in the Treaty of 
Washington (1871), between the United States and Great 
Britain; here the duty of neutral powers to use a proper 
diligence in preventing their territory from being used as a 
basis of operation and equipment by a belligerent is accepted 
as a binding rule.^ 

lA addition to deliberate assent to treaty provisions, 
riafcions may express their adherence to rules of inter¬ 
national conduct in various other ways. Public docu- 
inents issued by a state in the form of proclamations or 
manifestoes to its subjects on the outbreak of a war,® 
enjoining their observance of certain regulations in reference 
to belligerents and neutrals, are of this class. A further 
source of international law' may be found in the decisions 
of prize courts, or sjMJcial tribunals whose business it is to 
adjudicate on tlio legality of captures made at sea in time 
of w'ar. Lastly nuiy be cited the opinions expreased by 
the great jurists who have written on the subject. It goes 
without saying that the mer^ opinion of any individual 
writer has of itself no binding force. But since all wTitten 
laws and regulations must be submitted to the process 
of interpretation, tht) opinion of an eminent specialist as 
to the proper interpretation of a recognized formula is 


^ See Lftwience, op. cit. 

• Text of Treaty, Art. Gf See Annual Register, 1871. ^ 

* Compare in this conneotion the Order in Council of Auguft 

1814, in regard to the Declaration of London. Btuch interesting 

m^rial in this conneotion is found in T. Baty and J. H. Morgan, War: 
lU Conduct and Regal RssvUs (1815). 
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evidently of force, and it fias always been customary to 
cite as testimony the opinions of international jurists. 
Kent, in his Commentaries} states the point thus: “ In 
cases wliere the principal jiiris^ agree, the preOTunption 
will be very great in favour of the solidity of their maxims *, 
and no civilized nation that does not arrogantly set all 
ordinary law and justice at defiance vrill venture to disf’egard 
the uniform sense of the established writers on international 
law.” 


3. Scope and contents of international law. Let us 

consi(Wr very briefly the range of the subject-matter of 
the international code that has grown up on this basis. 
It presumes as its st^irting-point a number of separate, 
independent states, all of which are absolutely equal in 
rights. “ No princi])Ie of law is more universally acknow¬ 
ledged,” siiid Chief-Just ice Marshall, “than the perfect 
equality of nations. ILissia and Gpnev«a have equal rights. 
It results from this equality that no one can rightfully 
impose a rule on another. Each legislates for itself, but 
its legislation con operate on itself alone,” Next to the 
establishment of this cardinal proposition, comes the dis¬ 
cussion of the territorial limits of jurisdiction, the relation 
of the .sovereign jiower of a state to the adjacent watcus of 
its coast. "With this is connected the question of the legiti¬ 
mate means of increasing territorial jurisdiction and the 
validity of claims arising from conque.st, cession, original 
.settlement, and so forth. Rules arc also laid down in 
regard to the jurisdiction and responsibility of a state in' 
reference to its subjects while resident abroad. These, 
with other questions of like character, constitute the. 
subject-matter of international law jis applied to nations 
St jieace with one another—thc “ law of pcsace,* as it iS 
called. The larger part of the code, however, is occupied 


with the rules of war. 

4 


Unfortunately international kw- ' 


* CommenUtries, Vol. I., p. 19. 
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]2as as yet never been aUe to offer any binding system 
according to which disputes may be settled in a peaceful 
manner. Evesn the existence of the League of Nations 
^tablished by the principal Allied Powers in 1919, does not, 
^ will l)S shown later, in and of itself, enforce such a eettle- 
rnent. International law has also been compelled to 
' assunft that controversies will in the last resort be settled 
by force of arms. The best that it has been able to do in 
this case is to prescribe certain regulations whereby the 
conduct of war might be as humane as possible and may 
occasion the least possible injury to the property and 
oonmicrce of iion-combatont powers. For this purpose 
international law’ as it existed before the Great War defined 
the legitimate agents and methods of war; it prohibited, 
for example, the use of bullets which occasion needless 
suffering, the recourse to assassimition, poisoning, etc. It 
indicated for the use of belligerents a system of communi¬ 
cation with one another by flags of truce, passports, and 
safe conducts. What w^as still more im[)ortanfc, inter¬ 
national law contained an ehxborate set of regulations in 
regard to the rights and obligations of neutral stiites in 
time of war; as far as possible it permitted the trade of 
neutral ships to and from the ports of belligerent powers to 
continue undisturbed. Only when the trade in question 
was with ports actually blockaded, or consisted in a com¬ 
merce of articles useful for purposes of w^ar, did it become 
legitimate for a belligerent power to interfere with it. It 
was in particular the law of neutrality tluii was exten¬ 
sively developed in the eighteenth and nineteenth cen¬ 
turies, and had come to constitute the most important 
port of international law. The extent to which the* whole 
basis and hiatus of this code has been altered by the Great/ 
War is a matter of controversy tliat W’ill be discussed in a 
later paragraph. 

; ,4* FropHety of the* term. Taken altogether, this 
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syetematized regulation of international dealings^ both in 
peace and war, presented an imposing appearance, and the 
code of rules which was thus adopted bore a strong analogy 
to the internal or municipal regulation of any particular 
state. But it will be clear, frJJm what has godf before, 
that there was and is a difference between tKo two of an 
important character. The observance of the municipal 
law is compulsory upon the individual citizen. If he 
attemf>ta to violate it, he is restrained, or at any rate 
punished after the fact by the physical force controlled by 
his government. But there is no such definite obligation 
upon the individual sbrte to comply with the princijdes of 
international law. A state which undertakes to violate 
them may or may not meet with punishment; the statt* 
upon whose rights (under international law) another in¬ 
fringes may or may not r('sf)rt to arms; and even in the 
event of armed conflict, the injured ])ower may meet with 
defeat. It is true that, for a certain number of the states 
of the world now united in the Longue of Nations, there 
has come into existeiice a new kind of guarantee, or sanc¬ 
tion of rights and duties, co\ering a part of the field of 
int-ernational dealings. But it is oj)on to quc'stion whether 
the new situation is materially diifereut from that which 
preceded it. 

It is on the grounds indicated that are based the (Titieisms 

^ I 

of applicability of the term “ international law.” and 
of the status and character of its rules, that have frequently 
been advanced. ” I think, my Lords.” Lord Salisbury 
once said to the House r>f Lords, “ we are misled in this 
matter by the facility with which we usc^ the phrase inter¬ 
national law. International law has not any existence in 
the sense on which the term law *is usually understood. 
It depends generally upon the prejudices of the writers of 
the text-books. It can be enforced by no tribunal, and, 
therefore, to a^ply to it the phra&e Law is to gOme extent 



EBLATfoN OF STATES TO ONE ANOTHER 95 


'misleading.’’ The same objection is urged in detail by 
Austin (the leader of the English analytical school of 
jurists) in his Lectures on Jurisprudence, Since, aiv \iing 
to Austjg, the essence of ^ law lies in its enforcement, the 
name “ international lawis improper; the rules in 
question belong to the general domain of what Austin calls 
** posifive morality,” or rules impo.sed by current opinion 
(as also are the “ laws ” of fashion and the “ laws ” of 
honour), but not coercively enforced.* The regulations 
affecting the conduct of political .status towards each other 
could only be termed “law” in the Austinian sense if 
there were in existence some superior power competent and 
willing to guarantee their enforcement, Such a power 
0 light be imagined as existing in the shape of a general 
federation or lea gins of .states pledged to the recognition 
of the international code and united to prohibit any breach 
of it. Tn so far as the existing League of Nations is recog¬ 
nized as exercising a coercive power over tlio .states which 
compose it. it represents au arrangement of this sort. 
But in proporlion a.s any such union becomes actually 
binding and permanent, it must in reality bring the asso¬ 
ciated nations into a .single state. It might, therefore, be 
doubted whether, even in thi.s event, the term “ inter¬ 
national law ” would not still be a misnomer; for “ nation ” 
in this sense being a political ai^d not an ethnological term, 
the union of the “ nations ” under* a single law^ #buld 
constitute them a single shite. 

As against the point of view adopted in such criticisms 
of the propriety of the term “ international law,” various 
arguments may be adduced.® In the first place^ the^ objec¬ 
tion urged by many yiters 3 who adopt a restrictol con-^ 
notation of the term “ law ” may also be applied here.^ 

t* 

• Avitin, JvrMprudcnce, lecturo v. 

• See JeUioek, M/tcAt Modernm Slm(U>9, pp. 302-7, 337-41, 

• 8ee ctiap. iv., above. 
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We have ^en that law in its strict sense is not appHcablti 
to a state of society in which life is regulated to a large 
extent by custom, and to wliich the idea of deHberate 
enactment is altogether alien. ^ Nor is the terj|:^ in its 
strict sense applicable to a community in which imperfect 
political organization or clironic anarchy renders the 
general obedience to regulative control &pasmodi8 and 
uncertain. Many writers have therefore preferred to 
expand the sense of the term “ law ” in order to make ite 
use. extend to societies of this character, and recognize the 
existence of “law in the making,” as well as of law. 
Viewed in this light, international law may be considered 
as truly law, although as yet only in an inchoative stage; 
it becomes analogous, as Sir Frederick Pollock expresses 
it, “ to those customs and observances in an imperfectly 
organized society wliich have not yet fully acquired the 
character of law, but are on the way to become law.” ’ 

5. International arbitration. Arbitration, or tne 
settlement of differences between independent states in 
accordance with the adjudication of a third party, has, 
even in the form of a voluntary recourse to such a decision, 
only assumed any considerable proportions in the last 
hidf-contury, and particularly since the establisfimcnt of 
the covenant of the League of Nations. It is, of course, 
true that there have always been examples of disputes 
settled I)y the mediation of a third party. During the 
medieval and early modern period, while the theory of a 
common superior still persisted, rc<^ourse was often had 
to the Pope ns an arbiter between contending princes. 
But sucli arbitration, except in tlie case of the, celebrated 
^.award by Pope Alexander VI, diyiding the New World 
between Spain and Portugal, and in a few lesser instance, 
was not applied to questions of great magnitude. In the 
seventeenth and eighteenth centuries inteinationf^. arbi* > 

'' V < 
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imtion 18 scarcely found, but the circumstances of tho 
nineteenth century especially favoured the development 
p{ the principle. The increasing costliness of war, the 
. dislocation that it occasionv*?. not only to the industrial life 
of the iSlligerents, but to that of all countries associated 
j^ith them, the growing interdependence of general financial 
and commercial operations throughout the civilized world, 
put a strong premium on any method of settling quarrels 
^^thout actual war. It is true, as most writers on the 
lubject point out, that as yet arbitration has not been 
applied to subjects of really vital imi>ortimco. But there 
have already boon instances of its ilso in eases in which, 
though neither national existence nor honour was at 
stake, pecuniary and territorial claims of great nmgnitude 
were involved. As between tho United States and Great 
Britain arbitration has repeatedly been employed, espe¬ 
cially for the rectification of boundary lines, as in 1827 in 
regard to the north-east boundary,^ and in 1846 for the 
botmdaries on the Pacific coast. Still more celebrated is 
the successful arbitration of the question of the American 
claim for damages on account of the devastations of the 
Alalxtfna and other Southern cruisers, a niatt(^r which, by 
the Treafty of Washington (1871), was referred to a special 
tribunal, and ended in the award of a compensation of 
$15,500,000 to the United States. Arbitration was also 
fiuceessfully employed in 1889 fiy the United States, Great 
Britain, and Germany in reference to Samoa. There were 
in in the nineteenth century over a hundred important 
cases of arbitration effected by special tribunals or specially 
appointed umpires. 

A ftttther stage of development was seen in the attempt 
to ccmstiinite a permanent tribunal for the settling of inter-/ 


^ The ikVRrd mado in. tliis tiOee by the King of the Netherliuida was 
rejected by the United States. 
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national disputes and in the conclusion of treaties to efieot 
a standing method of recourse to such a tribunal. Afte^ 
variovia proposals from important quarters in the closing 
years of the nineteenth century, a successful plan was 
put into operation by a convention signed at rfe Hague 
by the Great Powers in connection with the Peace Con¬ 
ference of 1899. Under this agreement a perfiianent 
court of arbitration was established. It consisted of a 
panel of distinguished juristic, of whom four were nominated 
by each signatory power, and from the total number of 
whom international disputants might select two each to 
act as arbitrators, the persons chosen themselves adding 
an umpire. The procedure to be adopted by the tribunal 
thus created was also prescribed. Recourse to the 
tribunal at The Hague, although not obligatory upon the 
signatory powers, nevertheless offered standing facilities 
for peaceful sottleiiu'iit very difficult to bring into being 
during the strained relations occasioned by acute inter¬ 
national controversy. 

The Hague Conference of 1899 made no definite arrange¬ 
ment for a second gatliering. A second conference was 
proposed by President Roosevelt during the Russo-Japanese 
War, At the desire of the Czar the meeting wrfiS delayed 
^tiil the conclusion of the war and met, as tlio Second Hague 
Conference in 1907. This conference undertook the further 
discussion and revision of flie system of arbitration adopted 
in 1899, but was chiefly concerned with the consideration 
of the rules of war. The great divttfgences of view which 
had been apparent in regard to the maRtime code of War 
and neutrality and which were obviously being accen* 
tuated by the rapidly changing conditions of’offence and 
< defence, led Great Britain to invfie the chief' Huropemi. 
powers and the United States^and Japan to a special 
conference in this regard. This assembly met in London 
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ill 1009 and drew up the Declaration of London, the 
paovisions of which the House of Lords refused to ratify. 

, The work thus accomplished by general conferences was 
lurther supplemented by special treaties among the powers 
which tftreby pledged themselves to adopt a settlement by 
^bitration where possible. According to the International 
|*ea<aj* Bureau of Berne, one hundred and thirty-three 
treaties of arbitration w^ere concluded during the ten years 
following the first Peace Conference. Iii nearly all cases 
the agreement to submit to arbitration matters of con¬ 
troversy that might arise between two states w^as made 
with certain reservations. Questions which involved the 
independence, national honour, or vital interests of a 
state were excluded from the operation of arbitration. Thus 
it was made a condition of the Anglo-French Treaty of 
J904, and of those identical with it, that “ neither the vital 
interests nor the independence nor honour of tlie two 
contracting states, nor the interests of any state other than 
the two contracting states shall bo involved.” Such a 
proviso, umivoidable though it was in the existing state 
of public opinion, seriously impaired the theoretical com¬ 
pleteness of the arrangement, since each state must remain 
the judg#"bf its own vital interests, and might therefore at 
any time refuse to admit the applicability of arbitration. 
A few treaties made by Jesser states, as notobly those 
concluded by Denmark with Itlly, Holland, and Portugal 
respectively, provided for the submission of controversies 
of every character to a court of arbitration. 

Within the limits indicated above, treaties of five years 
duration for references of disputes to the Hague tribunal 
were made, in identical terms, by Great Britain with France, 
Italy, Spain, and Genilany. These treaties provided that# 
“diHerences of a judicial order, or relative to the inter- 
pretatdon of existing treaties between the two con tractin g 
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parties, which may arise, and which it may not liave been 
possible to settle by diplomacy, shall be submitted to the 
permanent court estabUshed by the convention of July 
1899, at The Hague/’ In the same way the United States 
had by 1910 concluded limited arbitration treses with . 
twenty-four powers, among which were Great Britain, 
Japan, Gennany, France, Austria, and Italy. Thc^lareaty 
made between the United States and Great Britain in 
1908, and duly ratified, pledged those two states to refer to 
the Hague Court any controversies which could not be 
settled by means of diplomacy, provided that the issues 
** did not affect the vital interests, the independence, or 
the hfiuour of the two contracting states,” 

In 1911 the attempt was made to carry still further the 
application of arbitration in disputes between Great 
Britain and the United States. A treaty was signed 
(August 3, 1911) by the plenipotentiaries of the two 
countries which was to submit practically each and every 
dispute to a court of arbitration. The treaty also pro¬ 
posed to instit\ite a joint high commission of inquiry for 
the “impartial and coiLscientious investigation,” though 
uot, of course, for the decision, of international contro- 
^ versiifes. By the terms of the agreement the tr^y was to 
remain in force until terminated by twenty-four montha’ 
notice given by either contracting state. The attempt to 
obtain the ratification of {he United States Senate for thia 
treaty, and for a similar treaty negotiated with France, 
raised the question of the constitutional rights and obli¬ 
gations of the Senate, and the ratification of the treaties 
in their original form proved impossible. 

During the opening years of the twentieth* century . 
progress of international arbitiatioii was thus of a cha^tar 
to offer to many observers the ipost delusive hopes for tile 
prospects of permanent peace. These hopes were, furtb^ I 
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laie&ofied hy tLe increa«ing interrelation and mnittal 
deptodence of the general commerce and finance of the 
.world. It began to be argued that war was becoming 
obsoletejmd that the close connection between nation and 
station of business investiueut and finance indicated that 
Iwar, even for a victorious nation, would spell financial 
^diaaaiir. The appearance of a book by R. N. A. Lane 
'(Norman Angell) entitled The Great Illusion, in which 
these argiunents were advanced with singular lucidity, 
attracted world-wide attention in the ycrars just preceding 
the Great War. In all these discussions, howevtjr, it was 
taken for granted that no l)clligercnt nation would seek to 
increase its wetilth by pillage and enslavement. 

'The League of Nations. Such was the general posi¬ 
tion of the theory and the facts of international relations 
at the outbreak of the Great War. In the initial stages of 
the conflict it was very generally argued that the close of 
the war would mean the termination of war itself. The 
wish at least was father to the thought. Unfortunately 
the world situation in the year following the war was such 
as to give little if any hope of such a consummation. This 
general desire, however, led to the formation at the close 
of the wUr of a League of Nations. It came into being by 
virtue of a covenant accepted by the representatives of 
the Allied and Associated Powers in Plenary Conference lu 
Paris on April 28, 1919. The* covenant forms Part I of 
the draft treaties of peace presented to the delegates of 
the German Empire at Versailles on May 7, 1919, and to 
those of Austria at Saint-Germain on June 2, 1919. It is 
provided that these treaties shall come into force as soon 
aa they have been ratified by Germany and Austria respec¬ 
tively and by three of the principal Allied and Associatedi 
Powers. The Allied aijd Associated Powers comprise 
Ihe United States, the British Empire, France, Italy, 
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and Japan. The German delegates signed on June 28, 
1919.* 

The orgnn.s of the League consist- of an Assembly made 
up of representatives of all the ^embers ; A Coiyicil con¬ 
sisting of represcnbitives of the principal Allied and 
Associated Powers (us above), together with representatives 
of four other members selected by the Assembly fro^ time 
to time ; a Secretariat comprising a Seerebiry-General 
appojjite<l by the Council with tlic approval of a majority 
of the. Assembly and assisted by such staff as may be 
required; and finally a Perniaiumt Court of Justice com¬ 
petent “ to hear and determine any dispute of an inter¬ 
national character which the {)arties thereto submit to it,’* 
and to ‘'give an advisory opinion upon any dispute or 
question refern’d to it by the Council or by the Assembly.” 
I’he Council itself is empowered to regulate the constitu¬ 
tion of tlie Permanent Court. 1’he seat of the League is 
established at Geneva. 

The covenant of the League contains provisions ^ directed 
toward the prevention of war, the limitation of armaments, 
the mutual guarantee, of territory and independence. In 

’ Tho citation hcrci is fr«MU iSir CJcoffri'y lUitU-r'i} admirablo Handbook 

the I ifujuf of Natiuna (101!)), Thi' fullovvmg p<ju<»n, ^subject to 
Atsccflsary ratificfttions, bccamt* ori>.»'innl meinbcra nf tbo League of 
Natiima ah ni^natorioH of the ’rn*aly of roaco. United Stales of America, 
Iteltiium, Hollvin. Urazil, Jlnfisb Knipue, with Uanada, Australia, South 
Afnea, New Zealand, and India, China. Cuba, Uzecho-Slovakia, Kcuador, 
Frarioc, ((rci'C'e, Uuateiuala, Jfaiti. lleilja/., Hoiuhiraa, Italy, Japan, 
l.iberia, NioamKoa. rananui, iVtu, Polanil, Portugal, Itiunauia, Serb- 
Croat-Slovono »'<tate, Siam, and Unicuay. The following oth.crft became 
original members as having lieen invited ti^ accede to the covenant— 
Argentine Ueptiblie, Cbib, Colombia, Denmark, Netherlands, Norway* 
Paraguay, Por«ia, Salvarlor. Spain, Sweden, Swilaserland, and Venezuela. 
The covenant provides further that other states (e. g, states cori'esponding 
to the lormcT Central Powers or parts of them) may lie fuado membeis 
of the league with the consent of two-ihiri^B of tlio League Asscmblj* 
provided that such a state “ shall give effective guarantees bf its sinoaro 
uitentioiiH to observe its international obligations, anil shall accept such 
regulations as may be prescribed by the (Lieague in regard to it« tnilltaiy, 
naval, and air forces and annaments.” Any meful>cr may, after iw6 
years' notice, withdraw from the Loaguct 

* An excellent summary is found in Butler, op. cil., chap, vii. 
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vie^ of the exceptiofasl importance of tte subject it ia 
well to quote the principal clauses of these provisions from 
the text of the covenant itself: 

Except where otherwijie expressly provirled in this 
Covenant^ or by the terms of the present Treaty, decisions 
at any meeting of the Assembly or of the Council shall 
require the agreement of all the MernlMTs of the League 
represeiited at the meeting. (Art. 5.) 

The Members of the League recognize that the main¬ 
tenance of peace requires the retliiction of national arma¬ 
ments to t)ie lowest point consistent with national safety 
and th(‘ enforcement by cuinmon action of international 
obligations 

, The Council . . . shall formulate plans for such reduc* 
for the consideration and action of the several 
(rovenmaents. . , . 

The Members of the League agree that the manufacture 
by private enttTprise of munitions and implements of war 
is open to grave objections. I'iu; Council .shall advise how 
the evil effccia attendant upm such manufaeiuro can bo 
prevented. (Art. 8.) 

The Member.*} of the League undertake to respect and 
preserw a.s against exiernul aggression the territorial 
integrity and existing jiolitieal independenee of all .Members 
of the Le<igue. In case of any c-iicb aggression, or in case 
of any threat or danger of sucli aggression, the Council shall 
advise upin the means by which tliis obligation shall bo 
fulfilled. (Art. 10.) 

Any w'ar or threat of war, ^^letlier immediately atTecting 
any of the Members of the League or not, is hereby declared 
a matter of concem#to the whole Ticague, and the Lojiguo 
shall take any action that may be deemed wise and effectual 
to safeguard the peace of nations. (Art. 11.) 

The Mombers of the League agree that if therQ should 
arise between the^n ;^y dispute likely to lead to a rupture^ 
they wall submit the matter either to arbitration or iio 
inquiry by the Council,,and they agree in no case U> resort 
to war until three months after the awanl by the arbitrators 
or the report by the Cc.>uncil. (Art. 12.) 
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The Meinbera of the League agre^l that whenever my 
dispute shall arise between them which they recognize to 
be suitable for submission to arbitration, and which cannot 
be satisfactorily settled by diplomacy, they will aubmit the 
whole subjwt-matter to arbitratifn. (Art. 13,) ^ 

If there shall arise between Members of the League any 
dispute likely to lead to a rupture, which is not submitted 
to arbitration as above, the Members of the League tigree 
that they will aubmit the matter to the Council. . . . 

7’he Council shall endeavour to effect a settlement of the 
dispute. . . . 

if the dispute is not thus settled, the Council, either 
unanimously or by a majority vote, shall make and publish 
a rej)ort containing a statement of the facts of the dispute 
and the rcconimendalions which arc deemed just and 
proper in regard thoret(». ... 

If a report by the Council is inianimonsly agreed to by 
the members thereof other than the Representatives of 
one or more of the parties to the dispute, the Members of 
the League agree that they will not go to war with any 
party to the dispute which complies with the recommen¬ 
dations of the report. (Art. 15.) 

, Should any Member of the League rojort to w'ar in dis¬ 
regard of its cove?iaj\ts under Articles 12, 13, or 14, it shall 
ijim facto bo deemed to have committed an act of war 
against all other Members of the l.»eaguc, w'hich, hereby 
undertake imnuxliitely to subject it to the severance of 
all trade or financial relations, the nrobibition of all inter¬ 
course betWTon their nationals and the nationals of the 
covenant-breaking State, and‘the prevention of all financial, 
commercial, or persoTial inien'ourse between the nationals 
of the covenant-brwiking State and the nationals of any 
other State, whether a Member of the League or not. 

It shall bo the duty of the Council in such case to recom¬ 
mend ri) the sevcKil CtAcrnments concerned W’hat effective 
military, naval, or air force the Members of the League 
sHall severally contribute to the anueJ forces to be'used to 
protect the eovenanis of the Leapie. (Art. 16.) 

In the event of a di.sputc botw'cen a Member of th$ 
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JLeague and a State which is not a Member of the League, 
pt between Suites not Members of the League, the State 
or States not Members of the League shall be invited to 
accept the obligations of membership in the League for 
the purj^ses of such dispiilfc. . . . 

If a State so invited shall refuse to accept the obligjitions 
of membership in the League for the purposes of such 
disputes, and shall resort to war against a Member of the 
Xicague, the provisions of Article 16 shall be applicable as 
against the State taking such action. (Art. 17.) 

Nothing in this Covenant .shall be deemed to affect the 
validity of international engagemcnt-s such as treaties of 
arbitration or regional uncicrstandmgs like the Monroe 
Doctrine for securing the maintenance of j)tiace. (Art. 21.) 

To those colonies and temtories which, as a consequence 
> fl the late war, have ceased to bo tmder the sovereignty of 
the States which formerly governed them, and which are 
inhabited by peoples nut yet able to stand by themselves 
under the strcniKuis conditions cd tlie modern world, there 
should be applied the principle that the well-being and 
development of such people.^ form a sacred trust of civiliza¬ 
tion, and that seemrities foi- the performance of this trust 
should be embodied in this Covenant. 

The best method of giving practical effect to this prin¬ 
ciple is that the tutelage of .such peoplojs should he cntru.sted 
to advniK^ nations, who, by re^ason of tlieir rcvsoiirces, their 
experience, or their geographical position, can best under¬ 
take this responsibility, and who are willing to accept it, 
and that this tutelage should J^c exercised by them as 
Mandatories on behalf of the Longue, (Art. 22.) 

Amendments to thin (Covenant will take effect when 
ratified by the Members of the League whose Represen¬ 
tatives compose the Council and by a majority of the 
Members of the League whose Representatives compose 
the Assembly. (Art.*26.) • • 

The sitilation create3 by the experience of the war and a 
the establishment of the .League of Nations is thus very 
far removed from the roseate hopes that had been so 
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widely entertained for the prospects of permanent peace. 
It is quite clear now that in and of itself the interdependence 
of markets, exchanges, and finance does not end war; 
that even nations that had j^eviously been classed as 
civilized may resort to methods of barbarity, pillage, and 
enslavement; and that under modern conditions of war¬ 
fare, both in its technicnl aspect and in its economic^basis, 
the status of neutrality is difficult to determine, to maintain, 
and to respect. 

Moreover, the covenant of the League is far removed 
in its t(Tnis from the ulLpowerful coercive authority, the 
“ parliament of man and federation of the world,” which 
was the dream of the idcfilist. Action by a unanimous 
vote upon any matter of prime importance is" almost 
impossible in so numerous a body a.s the Assembly of the 
League and extremtdy difficult in a body so complex as 
th(j Council. T*ious wishes for the reduction of armaments 
belong with other counsels of perfection. The League 
proposes to take any action that may be deemed wise/"" 
to meet any threat of war, and to “ endeavour to effect a 
settlement ” of international di.sputes and to boycott any 
member which breaks its covenants. But it must be 
-remembered that tlicso things will be- done only if there is 
a unanimous agreement among the Allied and Associated 
Powers who may be pcrnjpncutly on tiie Council and the 
four other po^vc^8 from time to time adjoined to them. 
Even allowing for the fact that tie unanimity need not 
include the parties to the di.spute,' it is obviously more 
than yiossible that the Council, in a moment of eniergency, 
such as tlpit at the close of July 1914,.. will fa^l to come to 
a conclusion. Th(^ League offers, in short, an admirable 
mechanism whereby nations which ^Lsh to settle their 
disputes with one another without war may be assisf^ to 

* See the Covenant, Art. 15, 
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do 80; but it o£[er8, and it can offer, nothing more than a 
partial and unreliable protection against the ambitions and 
the rapacity of pirate nations. Against aggression of this 
kind tljpre remains no ^thcr national safeguard than 
adequate physical defence and the inspiration of national 
patriotism which gives it strength. Under these circum- 
8 tanc?s, therefore, it may well seem to many that the 
experience of the Great War tells strongly in favour of 
the national state as the principal hope of humanity for 
generations to come. The wider j)r<)spec*t of cosmo¬ 
politan union must still remain little more than a vision, 
an inspiration, doubtless, toward international friendship 
and goodwill, but worse than useless as a reliance against 
vianger, 
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CHAPTER Vll 

TflE FORM OF THE STATE 

1. Tho cJassi6cation of staU'fl acconiing to tUoir form; Aristotle’s 
divisions.--2. l^ater claasitications; Mont^'squieu, Rousseau, Blunt- 
Hchli, etc.- 3. Pnioticol clasRification of existing states.—4. The 
constitutifui; written and unwritten constitutions.—-6. Origin of 
written constitutions.—0. The diBiinction lictwecn states with 
written and those with unwritten donstitutiona an illusoir basis 
ot division.—7. Scojw of tfie constitution,—8. Amendment. 

1 . The classification of states according to their 
form ; Aristotle's divisions. Although all states must 
possess the essential requi.sites of territory, population, 
unity, and sovereign organization, titey nevertheless differ 
widely in respect to the extent of their territory, the 
number of their population, and the peculiar nature of 
their organization. It is natural, therefore, to attempt to 
group tlvem under some system of orderly classification; 
indeed, from the time of Aristotle onwards, almost all 
j^tvriters on political science have indicated solne such 
classification. To subdivide states according to the extent 
of their territory, for instance, into classes each containing 
so many thousand square mile.s, would obviously be of 
very little significance; to dividy. them according to 
population would be equally easy and valueless. The 
evident basis of classification i.s that of the organization 
of the state; in other words, states are divided according 
to the structure of their governments. Some WTitera 
^have held that w’e ought not to speak of a classification 
of states, since all arc identical in,their es.sential attributea,. 
They prefer to classify instead the different “forms of 
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govemment ” seen in the State. The objection does not 
seem well taken. The differences in structure of govern¬ 
ment constitute the basis of classification, but we may 
on tha^basis cither sfKjak^of the various “ forms of govern¬ 
ment ’* or “ forms of the state.” ^ 

The starting-point for all later discussion is found in 
the fclebratod classification given by Aristotle in his 
' Polilics. He divides the forma of government accord¬ 
ing to the number of |K'r.sons in whom tlic controlling 
power is vested. Where the power is vested in a single 
person the government is a monarchy. Power vested in 
the hands of a few constitutes an aristocracy. Where 
the general body of the citizens rule, we have a polity. 
Thus far the classification had alrwidy been intlicatcd by 
Herodotus, but Aristotle proceeds further in distinguishing 
between what he calls tJie ” Jiormal ” and the ” perverted ” 
forms of the state. The normal states are those which 
aim at the good of the comnumity as a whole; the {>cr- 
verted forms are. those which exist for the benefit of the 
ruler or the ruling clas.s. The terms mentioned above 
are reserved for the first class; thus a monarchy is a 
government by a king for the good of tin' whole com¬ 
munity* while an aristocracy or a polity is a government 
by the enlightened few’ or by the citizens at large for the 
same end. Of the perverted forms a tyramiy means the 
government by a tyrant for his owm ends, an oligarchy 
the government of the minority in their own interest, 
wlule a democracy sfgnifics the selfish government of the 
“ mob.” It is to be observed that in translatiug Aristotle’s 
terminology literally, the word '* democracy ” is shifted 
out of its modern meaning and becomes a term of^oppro- 

It need not be said that there can be no such thing as a classifia 
oation of states. In essence they are all alike, each and all being 
distinguished by the same sdVeieign attributes ” (W. W. Willoughby, 
TAe JyiUure of ifU State, chap. xiii.). 
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brrnm; some writers have therefore preferred to avoid a 
literal translation and to use “ democracy for the normal 
or beneficent form, and to substitute “ ochlocracy ” to 
mean mob-rule. 

The classification thus ollereif was intended by Aristotle 
to bear a peculiar significance in that it typified not only 
the divisions of governments, but also indicated series 
of forma, representing what might be considered the 
natural evolution of government. An original kingship 
was presumed to change into an aristocracy and then 
through successive stiiges of oligarchy and tyramiy into 
democracy, “ The first govornmeuts,” says Aristotle,^ 
“ were kingships, probably h*r this reason, because of old, 
when cities were .small, juen of eminent virtue were few. 
They were made kings because they were benefactors, 
and benefits can only be bestowed by good men. But 
when many per.sons ecpial in merit nro.se, no longer enduring 
the pre-eminence of one, tliey desired to have a comrnon- 
wejilth and set up a constitution. The ruling class soon 
deteriorated and enriched themselves out of the public 
treasury; riches became the path to honour, and so 
oligarchies naturally grew up. These passed into tyrannies, 
find tyrannies into democracies: for love of gam in the 
ruling classes was always tending to diminish their number, 
and so to strengthen the mas.ses, who in the end set upon 
their masters and established democracies.” 

Some writers in their analysis of the Aristotelian classi¬ 
fication have put forward as the' “ natural ” order of 
succession—monarchy, tyranny, aristocracy, oligarchy, 
polity, and kvstly democracy. The last in ils turn may 
again change into monarchy, and hence form a recurring 
ipycle.® The process may be e.vplaiifbd in detail Nms :— 

I# 

^ Ariatoilo, Pohlici, II., chap, iv, 

• This is the iiit«ruretati«>ti given to Aristotle's theory by Woodrow 
Wilson (Thf SliUe, clrnp. xiii., §§ 1396-1307). It is interesting in this 
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Starting, for instance, at a given point in tKe cycle, 
we find a government in existence as a hereditary mon¬ 
archy. With the degeneration of the character and aims 
of the successive monarchs, it passes into a tyranny, 
and is no longer directed*toward the public good. The 
nnitod efforts of the more powerful magnates of the com- 
"inunify overthrow the monarch and set up an aristocratic 
government. This again degenerates, loses the public 
spirit w'hich at first inspired it, and Iaj>ses into an oligarchy. 
Against this regime the citizens as a wlu>lo break into 
successful revolt and establish a “ polity,” or. in modern 
terminology, a democracy. Vushed to an extreme the 
democracy is converted into the opprcs.sioii of the, rich 
hy the masses, and thus becomes an ochlocracy (Aristotle’s 
democracy). The intolerable confusion that results is 
brought to ail cud by the emergence of an all-powerful 
warrior-statesman wiio est'jbli.shes himself as a king. 
Tima the cycle lias run its course and begins again. 

The theory of pi)litical change laid down liy Aristotle 
appears, to a large degree, corroborated by the history of 
the Greek city-stiitcs in the eenturies preceding the Pelo¬ 
ponnesian War;^ indeed it was UvS an interpretation of 
their rei‘ftrrent experience that zVrisUitlc, who was e,S8cn- 
tially an inductive and practical W'riter, offered this view 
of political permutations. Even in recent history examples 
are found of a more or less coihpletc political progression 
of this sort. The French despotic jnonarchy of the 
eighteenth century wtts overthrown by the revolutionary 
movement (1789-1792), which in its inception was largely 
under the guidance of the enlightened minority, whose 
initial ascendancy might therefore be looked upon sfs the 

•**— r - 

oonncotlon to consider PUto's disousfiion of the same nu1>jcnt, and 
Ariatotle^B cnticism of Plato’s Soo Plato, Rejniblic, VIII., § 645; 

and Aristotle, Politic, V., chap. ui. 

^ An able analysis of the orinin, development, and d^oay of the Orook 
city-otate is |^ven by Ward Ft^ler, The City-State^ 
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overthrow of despotism by aristocracy.^ In the second 
phase of the revolution the aristocracy, as represented by 
the proyierty-holding voters of the constitution of 1791 
(an oligarchy, in the minds of the Jacobin extremists), 
were overthrown, and the republic established^ resting 
theoretically on universal suffrage and complete democracy. 
The turbulent anarchy into which iliis democratic regime. 
degenerated (1793“1799) W'aa brought to an end by the 
emergence of a mjilitary monarch in the person of Napoleon 
Bonaparte. The links of the progression are not precisely 
comx>lete, but yet offer an analogy in some degree corre¬ 
sponding to the Aristotelian cycle. The last-mentioned 
phase, the 8iippr<‘ssum of anarchic disorder by tlie estab¬ 
lishment of a military atitocTacy, is cuie that has showm 
itself specially liable to recur. Yet W'hen all is said, it 
cannot he argued that flic Aristotelian cycle is to be looked 
upon as a neeeasary or even as a noniial course of political 
change. Kven Aristotle, who regarded it as normal, 
shows by his discu.ssioii of the means of preventing 
revolutions that ho did not consider it as inevitable. Least 
of all does it hold true of the condition of the modern 
political state. Nor is the classification of states into 
monarchies, aristocracies, and democracies to be looked 
upon as a satisfactory and sufficitmt division as ap]>lied 
to the modern world. In the first place, the terms monarchy 
and democracy open the Vay at once to great confusion. 
If a democracy means, as Aristotle’s “ polity ” does, a 
system in which the political pow\*r lies in the mass of 
the people, Groat Britain is to be classed as such, and 
falls into the same category as the United States, notwith¬ 
standing the obvious formal difference between these two 
.governments. If, on the other Ifhnd, having«regard to 

' Tbe fact that the constitution of 1791 conferretl the suffrage only 
on the property .holders, leuiis colour to this view. See Aulard, Hiatoire 
de la H^volution. 

* Poiities, bk. v. 
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the existence of a titular sovereign, Great Britain is merely 
described as a monarch, the"^ chasification, while correct in 
a purely formal sense, is evidently unsatisfactory. It is 
thus scej that the Aristotelian division offers no adequate 
treatment of constitutionm or limited monarchies, which 
are nevertheless as prominent as any exLstijig form of 
gCvcrifment. The classification is inadequate, too, in 
otlier ways. It fails to take account of the difference 
between a federal and a non-fcderal or unitary govern¬ 
ment—a distinction whicli, as we shall presently sec, is 
of the greatest importaneo in connection with modem 
8 tat€!«. Nor does it make any distinction between govern¬ 
ments according to the difTerencos of the constitutional 
relation of legislature and executive. This also, as we 
shall see, is of tlie greatest imjiortance. 

2. Later classifications ; Montesquieu, Rousseau, 
BluntschU, etc. Imj)erfeet., however, as the Aristotelian 
formula is, it was nevertheless accepted as one of the 
cardinal tenets of political science. Not until quite modern 
times do Ave find it subject to serious morlification or 
expansion. Montesquieu, wlmse E.sjyrit drs Lois (1718) 
will fall under consideration in the succeeding chapter, 
proposed a division into republican, monarcliical, and 
despotic governments. Republican government was that 
in Avhich the people as a body, or even a part of the 
people, has the sovereign power; monarchical, that in 
which a single person govern.s, bttt otdij hy fijcM and estab¬ 
lished laws; wherea.s in despotic government a single 
person, without any law or rule, conducts everything 
according to’ his will and caprice.” ^ Rousseau offers a 
division of governments into monarchies, aristocracies, 
and democracies, subSividing aristocracies into natural, 
elective, and hereditary.. He admits also the existence 

of mixed forms of government, as in the anarchical king- 

§ ^ 

' ' £0pnt ihs LoU, bk, ii,, chap. i. 
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dom of Poland. Miuiy other writers of the eighteenth 
and earlier nineteenth centuries offer variations of the 
classification of Aristotle, all of which, however, are open 
to the same objection of inadequacy as apphed to the 
complex organiisation of modern states. Bluntschli pre- 
Hcmta a unique addition of the list of governments in the 
shape of theocracy, a normal form, to which there‘horre- 
Hpouds a perverted form, “ idolocTacy.” The former name 
is applied to states “ in which no human authority has 
been recognized, in which the suj)reme power has been 
attributed cither to Clod, or to a God, or to some other 
sujwrhuinan being, or to an Idea. The men who exercise 
rule are not rogardc'd as its pt>srtessorH, but as the servanta 
and vicegerents of an unseen ruler. Its perversion may 
bo called Idolocracy.” Buch a classification seems quite 
fallacious. For even granting the validity of tliis fourth 
class, it lies croasw'ise of the other three, and is not exclusive 
of them. We might have a theocraev that had the form 
of a monarchy, an aristocracy, or a democracy. Other 
writers have attempted more elaborate methods of division, 
which are intended to account for all the various historical 
forms of the state. Of this nature i.s the classification of 
'Von Mold (a German publicist of the earlier nineteenth 
century); he distinguishes jiatriarchal, theocratic, despotic, 
classic, feudal, and constitutional states. Very little 
examination is needed to ae.e that such classes overlap each 
other in all directions; indeed att^*mj)t8 of this sort to 
effect a division that is at once logical and chronological, 
rim the danger of drifting into mere description. 

More modern writers ^ undertake a divisi6;i of states 

♦' * See Garois, Allgemeincs SlaaUtr^ht; and Jellinek, ^ 

^Staatskhre, chap. xx. An excellent diacuasiou of the form of the state 
is found in Professor J. W. (»amor's InJlroductton to PoliticaJ Scienttf 
chaps. V. and vi. Professor Gamer prefers to distinguish the “Form 
of State ” from “ the Forms of Government," 
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wMch shall take account not merely of the general location 
of supreme legal power, but also of the salient features 
of the organization and structure of the government. 
Indeed41 while accepting i^ristotle’s division ns true as far 
as it extends, it seems necessary, in classifying the slates 
of the modern world, to take account of certun especial 
featuies of organization the existence of which introduces 
a fundamental diiTcreiice between forms of goveniment. 
Chief amongst these is the distinction between unibiry 
and federal governments. In n unitxry government the 
organs of local authority (provincial and county bodies, 
etc.) exist by virtue of an express creation, or by tacit 
recognition from the central government. The latter has 
power, legally, to terminate their existence or alter their 
form. The governments of France, Great Britain, and 
Italy are unitary. The governments of the United States 
and Canada, on the other hand, are fed(*ral. Here both 
the central and local authoriti(‘s derive their pow’^er from 
an antecedent source, and neither is legally competent to 
destroy the other. A furth<*r distinction is found in the 
difference between what is called parliamentary, r<*sponsibI(‘, 
or cabinet government, and the form known as uoii- 
responsitle or non-pailiamentery. In the former the 
executive is virtually appointed by, and holds office during 
the pleasure of, the legislative body. This is the case in 
England and in France. Tn the latter the executive is 
not appointed by the legislature, and cannot be dismissed 
by it. Of tliis character is the government of the United 
States, of the separate states of the Union, Cuba, etc. 

3. Practical classification of existing states. In 
attempting a somewhat elaborate practical classification 
of states* it seems advisable to make no attempt to incliuH 
an the liistoric forms which have appeared in the evolution 
^of the state (city‘Btatc.s, feudal monarchies, etc.), but to 
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confine ourselves to actually existing types. In dealing 
with historic and imperfexjt forms of the state, no more, 
atjcuratc classification than the original category of Aris¬ 
totle can bo applied without degenerating into mere^iescrip- 
tion. It is well, therefore, to take the primary classification 
as of general validity, and to supplement it with a more 
exact cat<‘gory of modern states. In the light of whdt has 
been said, the division shown in the table on the following 
page may be suggested. 

There is first of all to be noted tlie formal distinction 
between a republic and a monarchy. In the modern 
world this is for the most part a distinction of external 
form rather than of essential character. If the true 
meaning of “ republic ” is taken to be a goverrmient in 
which the mjijority of the people rule through orderly 
constilutitinal forms, then the Britisli government is as 
mucli a republic as i.s France or the United States. In 
the same way the name and external form of republic 
may clothe what is in reality a military autocracy. Till 
recently it was possible to open a classification of states 
by indicating the distinction between “ despotic govern¬ 
ments '* and those which were—either as limited monarchies 
Or as republics—of a democratic form. In this case the 
“ despotic governments " included those, such as Eussia 
or Persia or l\irkey at the opening of the present century, 
in whieli in the form of law the will of the monarch ia 
8 ii]>reme. But in the world of to-day, with such dubiotia 
exceptions as Abyssinia or Afghanistan, it is no longer 
poEwible to find states of this nominal character, whatever 
may be the actual conditions of rule and obedfience whhdt' 
obbiin^in tliem. It is proper, therefore, to begin with the 
Jl,ormai and titular distinction between monaibhy and 
republic. The divisions of both oonstitutional monaichiea 
and republics into (tnitary and federal forms, and into. 
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responsible and non-responsible governments, rests npott 
distinctions already made. 

/ 4. The constitution ; written and unwritten conetl?^ 
tutions. The form of any particular state is c|l!ed itm 
constitution. In America it is natural to thinJc of tbe^ 
word “ constitution ” as indicating a written 
But in the wider sense of the term it refers to the^fized 
fundamental law of any state, whether expressed in a 
written constitution or otherwise. The following defint* 
tion is offered by Professor WooLsey: ^ The collection 
of principles according to vrhich the powers of the govern* 
j ment, the rights of the governed, and the relations between 
the two are adjusted is called a constitution.” Compart 
the definition of the distinguished English jurist, Mr.- E. 
Dicey: “ All rules which threctly or indirectly affect the 
distribution or the exercise of the sovereign jwwer in the 
state.” Of these principles or rules, some may exist in 
written form in a constitutional document, but others 
may be of equally binding force though resting for their 
sanction only on long-standing custom. This is seen 
particularly in looking at the constitution of England. 
Some of the most important parts of it are matters, not 
^f statutory enactmtnt, but of customary usa^e; and 
this customary usage is to be regarded sometimes as having 
the aspect of law enforceable by the courts, sometimes 
merely as an understanding or convention, whose observ* 
a nee is only guaranteed by the force of tradition and of 
public opinion. The cabinet system, for example, by 
which the ministers of the executive are selected with the 
approval of the majority of the House of Commons bom 
among the" members of the two Houses of Parikm^t 
^yepresenting a particular political paAy or group of parttes, 
is the central feature in the pi^ctical operation of tha 

* Political Scimee, Vol, I, 
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govenijnent; it is purely a matter of conveutioUj 
Ittot of law. 

u (Huligary/'is another country which offered, prior to its 
Utaipt^on by the Great War, an example of what is com- 
inonty called an unwritten constitution. The relations of 
^ui^ary to Austria, together with which it formed the 
^ttal'Monarchy of Austria-Hungary, were indeed based 
Upon a fundamental statute (December 1867) passed in 
fike terms by the parliaments of the two countries, and 
bearing some analogy to a written constitution. But there 
was no single constitutional document regulating, or pro¬ 
fessing to regulate, the internal government of the kingdom 
of Hungary. As in the case of England, to whoso con¬ 
stitutional evolution tliat of Himgary offered an interesting 
parallel, the constitution rested partly on immemorial 
custom, partly on a scries of decrees and statutes,^ partly 
on conventional usages. The parUameiit of Hungary and 
the county assemblies had existed for many centuries, 
and their existence w^as not based on a fundamental written 


law. Of the decrees referred to, the Golden Bull of Andreas 
11 (a.d, 1222), restricting the power of the king in favour 
of the privileges of the barons, and calling for annual 
parliam*ents, suggests the Magna Carta of King John. 
It had been supplemented by numerous other laws, the 
most important provisions of which were definitely codified 
in statutes of 1848 and 1867? Any of the provisions of ^ 
these could legally be abolished by ordinary statutes. It 
would seem then that the word constitution, if it is to 
include the organization of such cxiuntrics as England and 


^ Of tbeaa* the principal are: Golden Bull of Androaa It (1222); 
the ]?ACif!caiion of Vienna (1600); Pragmatio Sanction *of Cbanea 111 
(]f23); Constitutional Lau-s of 1791, 1844, 1848, and 1867. From the 
orighud Cmtraet of Blooa (no longer extant, bnt dating from the fiJM 
eenqpiett ol the country and securmg the rights of the nobles) (ill tits 
e^iucy about fifty OonstUntfonal statutes may be enumerated. 
Bee F. H. Bar^e, Les Con^itutiofu Modenu* (2Qd edition, 1891), Vol. I» 
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Ilun^^ary, must bo. lused in a wider acceptation than its 
,,usual American sigiiilication. To the examples of Great 
Britain and Hungary thore might, of course^ be added the 
former despotic states, such as Russia and Turkey, whos^' 
govnrjimoiit from the nature o? the case was not based 
upon a written constitution. Theoretically one could 
couc(>ive of a despotic monarchy resting on a vv*titten 
coijstitution; one might imagine the social contract as 
enunciated by Jb)l)bes, (Operating in the form of a written 
constitution, iiiuhT wliich all the subjects surrendered their 
power to a (le.s])otic king. But itnismuch as, in this instance, 
th<‘ power of the kinjr would extcml to tin* alteration or 
abrogation of the constitution itself, tlie latt<‘r would be 
entirely nugatory and tlio hing'.s real tenure of power 
would rest in nullity on tho continuance of the custom of 
buhinissiom 

5, Origin of written constitutions. But among the 
organized s♦ate^^ of the civilized world tlio number of those 
wljii'h havo no written tonstitution professing to regulate 
tlu'ir iupTual sinietun? is only a very small minority. 
Within the, last centurv and lialf mo.st of the great states 
lia ve adopted written eonstitut ion.s. The American colome.s, 
yi converting themselves into .states, led the way. Written 
constitutions were ad<iptc<l in the year 1770 by New 
Hampshire, Virginia, f^outh farolina. New Jersey, Delaware, 
IVnnsylvania. Maryland, a'nd North Carolina: la the 
following year by Georgia and New York: and by Massa- 
chusett.s ill 1780. (‘onneci ieut and Rhode. T.slaud converted 
their royal cliarters into con.stitiitions by putting the name 
of the people in the place, of that of the king. France, 
at the' con'tmencement of the Revolution, framed and 
adopted (1701) a written constitution which, jflthough 
soon set aside in favour of otluTs equally ephemeral (1793, 
179o, 1790), established a historic precedent. Each of the 
successive French governmeut-s of the nineteenth centuxy 
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has adopted a written constitution—the Bourbon govern¬ 
ment of the Restoration preferring, however, fo avoid the 
word constitution ’’ and to substitute for it the term 
*** chartej/’ whieh seemed have less flavour of popular 
sovereignty. The present government in France-- i ho 
Third Republic - though it has no single document called 
a consritution, ha.s, nevertheless, a code td ‘^'constitutional 
laws,” with a special method of revision. In the Napoleonic 
era a mimhor of written constitutions wore i.ssued under 
French influence to the trihutary Italian states. During 
the same time written constitutions wore declared in Spain 
both by the Bonapartists. recognizing King Joseph (1808), 
and by the partisans of the Bourbon Ferdinand YJl (1812). 

ither of these proved permanent; btit Kpaiii is at present 
under a w'ritten constitution pre.sented by the government 
to a convention, wliirh ralilied it in 1870. During the 
Fairo])ean rising agairist Napoleon (1810, 1811) written 
c.oiistitutions werv promisrd by Fru.ssia and by several of 
the states of (Jermany: after tin* war they W'cre actually 
granted by Bavaria (1818) ami by Wiirttemberg (1810), 
The great revolution of 1818 proeifiitated a sliower of 
written constitutions all over Fentral Europe. Though 
nearly all of them were caneclKd in the ensuing mon- 
archie^il reactioji, that of Sardinia (the “ Pumlaim‘ntal 
Statute” of 1818) has remained in revised fomi as the 
constitution of the ])resent kingdom of Italy, The King 
of Prussia issued in 1850 a constitution prepared by the 
crown and accepted by a legislative body of a reactionary 
character, which has since, in theory at least, served a.s 
the basis of th<? Prussian goverrnnent. Austria, in ]8G7 
(defeated in the war with Prussia and Italy, and fearing , 
a disintegration of her heterogeneou.s provinces), adopted 
a set of fundamental law'.‘> closely analogous to a written 
constitution. At the close of the Great Waf a new con¬ 
stitution for Germany, covering a union of fifteen f^tates. 
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was comj»letcd au<l aunouiiccd by the Berlin government 
on January 15, 1919. Apart from Great Britain, written 
constitution may be said to have become the general rule 
in Emope. The same is true,of the repifl)bca qf Central 
and South America, all of which have written constitutions, 
serving at any rate as the nominal basis of their government. 

The precedent having been once successfully"set in 
America in the eighteenth century, its extension has been 
largely a matter of imitation and adajjtution. It is inter¬ 
esting, ]iowt‘AaT, to observe the manner in which the 
institution of written constitutions came about in the 
United States. In a ccruvin sense t!ic written constitutions 
of the American states may )>o looked upem as evedved 
out of the charters granted by the sovereigns of England 
to trading companies, and conferring upon them a cor¬ 
porate personality, and, in most, instances, commercial 
pri\dleges or monopolies. These (harters themselves were 
closely analogous t<i> the media'val charters of privileges 
given to t(iwns, merchant gild.s, or religions orders, 
hMward IV, in HG3, granted a charter to the mcrchajcit 
adventurers trading with Flanders. Qvieen Elizabeth 
conf«Tred a cliarter (1579) upon the Eastland (’om])any 
trading in tlu‘ Baltic, and granted another in 1599 to the 
East India Oompany. Under James 1 (10t)9) a charter 
was grantf'd to the “ Treasurer and Company of Adven¬ 
turers and IUant(‘rvS of tlie city of London for the first 
colony’^ in Virginia.'’ Most imporhint of all is the charter 
is.sued by (iiarlos 1 (1G29) to the, “ Governor and Company 
of Massachusetts Bay.'* The Ma.saacluisotts charter not 
only incorfioratea a “ trading company w\th power to 
^ implead or to be impleaded, etc..” but also makes pro¬ 
vision for a frame of government consisting of A governor, 

* 'rivia in tbo second charter. The first w.is granted in 1606. 

'I'ho vroixla “ first colony ” are usetl to distinguish them from the 
I'lviuoulh OoiApnny. See 1?. l*o«>r#, (hatters avd ConstitHtioM, 

Vol. IL 
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deputy-governor, and eighteen assistant-s, and calls for the 
holding of a *' greate and general coiirte of the company 
four times a year. The emigration oi the company aa an 
entirety*to America (a proceeding not contemplated by 
the government at the granting of the charter) converted 
their corporation into a j)oliti(‘al rather than a comnuTcial 
body. Though this charter was cancelled in IhSl, it waa 
replaced by another one (IdOl), which conceded less inde¬ 
pendence, indeed, to the colony, hut constituted a more 
purely political instrument. Similar <‘hartors with privi¬ 
leges of government were granted to various other American 
colonies during tlic period of settlement, tliough many of 
them were withdrawn later. At. the time of the Revolu¬ 
tion colonial charters existed in I^rassachusetts, CVmneciieut, 
and Rhode Island. 

But although it is necessary to verognize the important 
part played by trading charters in tlu^ evolution of written 
constitutions, th<M'<i an*. oth(‘r contributory factors which 
must not be left, f)ut of sight. Tlie iustitntiou of ei)mpact%s 
or joint agreements for srlf goveinnu'nt anuing tlu'. ])eoplo 
themselves played an important ]>art. (if these c•ompaet^s 
or ** plai\tatinn ((tvenants,” the history of the settlement 
of New Engliiml in tin* seventeenth eentuiy oilers several 
examples. They were occasioned in part by the isolation 
in which tlic colonist.s found tliepiselvcs, being out off from 
the direct action of the sovereign government to which 
they acknowledged allegiance; they were also inspired by 
the ideas on religious organization and government domi¬ 
nant among a large section of the colonists. The latter 
being ** Independents ” in matters of churcli goverrance, 
had already the custc^n of drawing up a “ church covc-^ 
nant/’ wliich, being accredited by the members of the* 
congregation, became asnt were the constitution of their 
spiritual government. The most noUible of the colonial 
compacts is the Mayflower Covenant, mentione<} in a 
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preceding chapter. A particular importance attaches tC 
documents framed in 1639, and named the Fundamental 
Orders of Connecticut,” which are practically a political 
constitution adopted by the tcwns of Windsor, Hartford/ 
and Wethersfield, which thus combined to form the govern*’^ 
ment of Connecticut. On this was based the later royal 
charter of 1662, which, as has been seen already, “was 
transferred into a state constitution. During the great 
rebellion of the seventeenth century in England, the 
supremacy of thit Puritans produced in 1647 the famous 
” Agreement of the People,” intended to be a fimdamental 
written law superior to the power of parliament, and to 
bo ratified by all the nation. A little later (1658) the regime 
of the Protectorate was consolidated in the “ Instrument 
of Government,” drawn up by a council of CromwelPs 
officers. This latter was a written constitution. But the 
restoration of the numarchy, theoretically on its old basis, 
broke up the thread of constitutional development and left 
it to be brought to a culmination by the American colonists 
of the next century. 

6. The distinction between states with written and 
those with unwritten constitutions an illusory basis 
of division, h^rom what has been said tuie might reason¬ 
ably expect that the classittcatioii of governments ouglxt 
to have iiu'Iuded the distinction between those that have 
a written constitution and those that have an unwritten. 
But such a distinction, self-evident as it appwirs at first, 
is in reality illusory and unsatisfactory. In the first place 
no constitution is wholly an unwritten one. Thus in the 
case of the United Kingdom certain parts of the constitUr 
^ tion undoubtedly consist of wrpten documentaj the 
Magna Carta, the Bill of Rights (of 1688), the Act of Settle¬ 
ment (1701), and the statutes 6f 1832, 1867, 1884, and 
1886, regulating the right to vote and the rcpresentatioii 
of the .people, are evident examples. Nor does a so-calM 
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wntten constitution of necessity, or even usually, contain 
the whole of the fundamental law of the country to which 
it applies. Any constitution is soon found to become 
surrounded in its operatiop with a growth of precedents 
and customary usages which presently o])tam what is 
piaotically a binding force, and wliich become in time a 
part of the constitution in the same sense. Th(^ most 
familiar example is seen in tlie case of the presidential 
oflBce in the United States, a third tenn being forbidden 
by precedent, though not rej)ugnant to tlie written con¬ 
stitution itself. A good illustration of the same thing is 
seen in the governTiicnt of Italy : the “ Fundamental 
Statute ” does not prescril)p the uec(‘ssity of a cabinet 
system—of ministers dependent, as in England, on the 
approval of a }>a ilia men tary majority- but tlie precedent 
set by Victor EiTunanuel I has been coasistently followed, 
and now the sy.stem ^ is looked upon as a part of the 
i^onstitutiun of tlie kingdom of Italy. 

There are further reasons of still greater cogency for 
refusing to group t(»g<‘ther tlie countrii's with paper con¬ 
stitutions as forming a cla.ss. It is commonly considered 
that a written constitution stands as a barrier against the 
arbitrary action of the goverument, the supposition being 
that, since tlio powi-rs of the government are limited and 
defined by the constitutional instrument, any action of the 
government outsidi; of its legal firovince is void. Such is, 
of course, the ca.se with the constitution of the United 
States. But it is a confusion of thought to suppose that 
this is a necessary consequence of the existence of a written 
constitution./ The existence of such restrictions^ ou^ the 
actions of the government does not follow from the mere ^ 
fact of there being a written constitution, but depends on t, 
the question whether or not the provisions of tlie constitu- 

, ^ For the special featurea of ^cabinet governroont in Italy, sec A. L. 
twwdO, and parties m Continmtnl Europe, Vol. I., pp.^151-64. 
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tion are alterable by the ordinary legislative procedure of 
the goveniuient. In the United States this is, of course, 
not possible; Congress has no power to widen its own 
jurisdiction. But one can imagine a written con|titution, 
alterable by the ordinary method of legi.slative enactment* 
This is precisely the case with the constitution (the Funds* 
mental Statute) of the kingdom of Italy; there is no part 
of it that cannot legally be altered by an act of the Iti^an 
parliament. In spite of the existence in the one country 
of a written constitution, and its absence in the Other, 
the fundamental law of Italy stands on the s«ime footing 
as that of the United Kingdom. It is the force of custom 
and public opinion, not any legal rhei*k, that limits the 
power of the existing goveriimentjil body. It seems, 
therefore, that to class Ibily and the United Stales together, 
and contrast the two of them with the United Kingdom, 
is to proceed from a purely artificial jioint of view. The 
division of governments into those that have and those 
that have not a paper constitution, is quite misleading. 

Even apart from the question of amendment or altera¬ 
tion of the constitution, a feature of essential importance 
is the validity or enforceability of the constitutional restric- 
^tions. In the case of the Unittid States, a constitutional 
limitation is rendered valid by the peculiar power entrusted 
to the American courts. An act of Congress which goes 
beyond the constitutional powers of that body becomes 
inoperative by the decision of the judiciary, to which the 
executive and legislative branches of the government 
defer. In this arrangement, which will be discussed more 
fully in a later chapter, lies the true guarantee of the 
American constitution, and it is this fact, and not the 
w niere fact that the constitution is a written one, which 
offers such a special safeguard to public liberty. But thia \ 
is a featuro quite peculiar to the American system. Th^ 
courts of Europe have no such function, and the indivi^lial 
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lias no such guarantee. The example of the Prussian 
constitution is a case in point. Between the years 1860 
and 1865 a struggle was carried on between the King of 
Prussia ^acting under the ^dvice of Bismarck and anxious 
to increase the expenditure on the army) and the House 
jOf, Eepresentatives elected under the constitution. The 
constitution nominally placed the control of finance in the 
hands of the parlianient, declaring that “ taxes and difcs 
'lor the treasury of the state can be levieti only as they are 
set down in the budget or ordained by special laws ” 
(Art. 100, constitution of 1850). The king, finding it 
impossible, even after recourse to a dissolution, to bend 
the House of Representatives to his will, passed his budget 
thiough the House of Peers, and collected the taxes without 
any sanction from the Lower House, Thi.s was, of course, 
a gross violation of the constitutional provisions. Under 
the American system any individual citizen thus taxed 
could have appealed to the courts for protection. But 
the Prussian system does not ])erinit of any such recourse, 
and although the House of Representatives made formal 
protest, it had no power to stop the illegal proceedings of 
the executive. For the reasons thus cited—that no con- 
stitution IS wholly unwritten or wholly written, that even 
in a written one the vital part of the matter lies in the 
process of revision, and in tlie relation of the courts to the 
constitution—it is well not to attach too much importance 
to the formal distinction between pai>er constitutions and 
constitutions relying on custom. 

7. Scope of the constitution. In the next place there 
is to be considered the scope and extent of wliat is properly 
to bo called the constitution of a state. To harmonize 
with the definition given above, it should contain those > 
piineiplos according to which the pow'ers of the govern¬ 
ment, the rights of the governed, and the relation between 
idus two arc adjusted. This is not the case with all written 
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constitutions; many of them contain regulations too 
minute and of too little importance to be classed as true 
fundamental law. This feature is particularly noticeable 
in the present constitutions o(, the states of the Union. 
Their i)rovisions cover not only the fundamcutal regula¬ 
tions of the structure of the government, but a great many 
other things as well. Thus the constitution recently 
adopted and the amendments recently added to older 
constitutions are found to contain provisions in regard 
to such things as the ])rocediire of the legislature, the 
prohibition of special legislation, the control of corpora¬ 
tions, the regulations of railroad.s, the school system and 
many minor matters.^ This practice is typical of modern 
American constitvitions, whicli have terid«-*d constantlv to 
become more and more lengthy and explicit. The New 
Hampshire constitution of 1776 contains 600 words, and 
the constitution of Missouri of 1875 about 26,000. The 
official text of the constitution of Colorado, as adopted in 
1876 and amendeil to November 5, 1918, covers eighty-five 
pages of close print. Tlio reason for this lies in tlio altera¬ 
tion of public opinion in reference to legislative bodies in 
general. A hundred years ago the legislature was the 
♦•object of unlimited popular confidence and seemed to 
embody in itself the sovereign power of the people. The 
experience of a himdrod years has shown tlui possibility 
of corruption in the legislature itself, and popular distrust 
has led to the attempt to safegiiard the people from venahty 
and corruption on the part of their representatives. The 
result is that in a certain sense many of the provisions 
of American constitutions are not of the natve of funda* 
mental law. 

It tlnw becomes a little difficult to say with* accuracy 

I 

^ Compare tho CoiiEctitution of Alabama, 1001; Constitutions of 
Ohio (amendments of 1012); Constitution of Colorado (as amended 
to Not. 5, 101B, especially Arts. 15 and llS), etc. 
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just wliat the words ‘ ‘ constitutioDal law * * should mean. If 
the phrase is taken in a purely literal sense to mean the law 
contained in a written constitution, we omit the accom¬ 
panying customary usages' and judicial interpretation, and 
Include much that is in the constitution but is not funda- 
inontfil. For example, the article (No. 51) of the constitu¬ 
tion of Switzerliind vvliich decLires that the order of Jesuits 
is not allowed in Switzerland, is oulv constitutional law 
in the sense that it is in the constitution. In the case 
of a country with a customary constitution, “ constitutional 
law ” means all such customs, common law, and statutes 
as are of a fundamental nature. This is, of course, a defini¬ 
tion in a circle, yet the sense conveyed is fairly obvious. 
In the United Kingdom, for example, the Acts of Parlia¬ 
ment of 1832, 1867, 1884, and 1885, regulating the repre¬ 
sentation of the people, are constitutional law; the Factory 
Act of 1901, though passed in the same way by the same 
authority, is not. 

8. Amendment. Soniething must he said in conclusion 
in regard to the alteration or amendment of a constitution. 
In such countries as Great Britain or Hungary, as it was, 
revision or alteration is effected by the ordinary h'gislative 
process. The same is true of certain countries with written 
constitutions, such as Italy. Some written constitutions 
make no explicit provisions for revision, as that of WUrt- 
temberg (1819) and the French “ charters” of 1814, 1815, 
and 1830. In these oases it is to be presumed that the 
ordinary legislative process includes the revisionary pow'er. 
But in the great mass of written constitutions a special 
method of-revision is prescribed, in all cases necessitating 
a more deliberate and difficult process than the jmssage 
of an ordinary law. The German constitution of 187^, 
(Art. 78) allowed revision by ordinary legislative process, 
with the provision that fourteen votes in the upper house 
were sufficient to defeat the amendment; inasmuch as 
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Prussia had seventeen votes, the article precluded ariy 
revision without the consent of the King of Prussia, in 
other words, of the German Emperor. Various devices 
are adopted in otlier constitutions—the election of special 
parliament on the issue of the revision (as in Spain), the 
reiteration of the demand for revision by successive legis¬ 
latures (French constitution of 1791), etc. The systems 
V at present in force in France and the United States present 
contrasted extremes of simplicity and difficulty of revision. 
In Franco a revision can be adopted in a joint session of 
** the Chamber of Deputies and the Senate, a provision 
originally framed in the hope of easily converting the 
republic into a monarchy. 'J’ho natural objection to such 
a simple process of amendment is the absence of security 
against premature and ill-considered change. In the 
United Sttites, on the other hand, the process is extremely 
complicated, invohing the favourable action of a long 
series of legislative bodies.^ It may be s^iid indeed that 
the American constitution had in a sense never undergone 
amendment till the adoption of Article 16 of the amend¬ 
ments. An analysi.H of the circumstances under which 
the first fifteen “ amendments ” were made shows that the 
first ten, which constitute the “ Bill of Rights,” or the 
protection of individual liberty against the action of 
the government, are really part of the constitution itself. 
They were appended in accordance wdth an agreement 
that was reached at the time of the ratification of the 
constitution itself, and dc.signed to meet the objections 
raised in Massachu.setts and elsewhere against the possible 
sacrifice of individual liberty under the nev national 
government.2 The Eleventh and Twelfth Amendments, 
ir reference to bringing suit against a state and to the 

* See Coastitntion of tho United St«tes. Art. 5. already quoted in 

obap. iv., p. 53. ■» 

• Sec Fis)io, Crificflt Pf^riod o/ dmerteau History. 
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.ineHiod of electing the President, are merely in rectifica¬ 
tion of oversights, and contain no real departure from the 
intention of the makers of the constitution- The Thir- 
teenth^Fotirteenth, and Fifteenth Amendments, prohibiting 
slavery and attempting to give equal political status to 
whites and blacks, only received the required ratification 
by three-fourths of the state legislatures as a consequence 
of the Civil War and the “ reconstruction ” of the Soutliern 
governments.' The system therefore, was often criticized 
in the past as too cumbrous for practical use.® 

The passage of the Sixteenth and following amendments 
by the exercise of the process indicated in the constitution 
shows that this criticism was not soimd. It is still open 
to question, however, whether the method of amendment 
does not err somewhat on the aide of complexity. 

But the most important of all present methods of con¬ 
stitutional revision is by a more direct action of the people 
than any of the plnus mentioned above. The calling of a 
representative convention elected expressly for the purpose 
of making a constitution, may be looked upon as the typical 
American system; such a constitution is in nearly all 
cases submitted to ratificati<)n by popular vote. Cou- 
.stitutions promulgated directly by the conventions them¬ 
selves (as, for example, in South Carolijia, 1695, and in 
Delaware, 1897), are nowadays quite exceptional. It is 
especially interesting to coiftpare with the process of 
amending the constitution of the United States the methods 
of revision existing in the federal governments of Switzer¬ 
land and the Commonwealth of Australia. In Switzerland 
((xmstitttti^n of 1874) a constitutional amendment passes 

through both houses of the legislature, a simfdc mtijority 

• • ^ 

^ See Curt», ConHitvtUmal Uiatory of the United States, Vol. JI. * 

• “It would seem,” taya ll^odrow Wilson in his Congressional Govern^ 
ment, “ that no impulse short of the impulse of self-preservation, no force 
lees than the force of rovoluticm, can nowadays bo expeotetl to more the 
e^broite machinery of formal amendment erected In Article l.“ 
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being sufficient, and is then submitted to the vote of the 
people; it must be ratified by a majority not only of 
the votes, but also of the different cantons that form the 
confederation. It is further provided that a dem^d for 
a revision of the constitution made by either branch of 
the legislature, or by the petition of fifty thousand Voters, 
must be followed by a popular vote on the desirability 
of undertaking a revision. The method of amendment 
adopted under the federal constitution of Australia is 
closely similar. Proposals for amendment are made in 
the legislature, and after passing both hoiuses by an ordinary 
majority, are submitted to the ]>eople. To be adopted 
they must obtain a majority of the votes ca.st as a total 
and be carried in a majority of the states. 
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CHAPTER I 

THE REPARATION OF POWERS 

1 . Nature of executive, lepiftlativc, and judicial i>ower.—2. Theory of 
the separation of powers; Montesquieu.—-3. Influence of this theory 
in America anti France.—4. Extent of its applicatif>n in existing 
governmentH.—5. Continental administrative law.-^fl. (loneral criti¬ 
cism of the theory of the separation of powers. 

1. Nature of executive, legislative, and judicial 

power. In the first part of the present volume we have 
been concerned with the discussion of government as a 
whole, and with the relations of the entire machinery of 
the state to the individtial. The purpose of this and the 
following chapters is to analyze in detjiil the structure 
of government. For this a starting-point is found iu 
the division of governmental pow'crs betw^ien legislative, 
executive, and judicial bodies. Every government that 
occupies more than a quite primitive or limited sphere 
finds itself called upon to perform duties of a varying 
nature. There is, for example, a very evident difference 
between the functions exercised by a member of a legis¬ 
lature, tho.se of a revenue oificer, and those of a judge. 
In the first place, the government has duties to perform 
that are legislative and consist in the making of laws; a 
parliament, a city council, or a constitutional convention 
is a legislative body. This function, though of scant 
importance in primitive society (in which the idea of 
deliberate law-makifig is hardly known), is of vast import¬ 
ance and a matter of cj^nstant necessity under the complex 
conditions of modern life. In a certain sense, inasmuch 
aa the making of the* law is logically antecedent to its 
» ’ .. 13S • • • 
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execution and to decisions as to its meanings^ the legis* 
lative function is the chief of the powers of government. 
** The legislative power/’ says Judge Story in his Com¬ 
mentaries on the Constitution, “ is the great and overruling 
power in every free government^” Looked at in a purely 
theoretical light, the executive function of the government 
(the carrying out of the law) appears in a quite mechanical 
and secondary aspect. In point of fact, however, the 
functions of the executive branch of the government are 
of great importance. No matter how explicitly laws are 
made, they must of necessity leave a wide discretionary 
power in the hands of those who enforce them; in many 
matters—most notably in relations with foreign states— 
the executive branch of government must act without 
explicit instructions, and is no longer to be regarded as 
merely the agent of the legislative branch of the govern¬ 
ment. The organized jdiysical force—am\ies, navies, police, 
etc.—is at the command of the executive,—is, in a sense, 
a part of the executive. It is with the executive (in the 
shape of police, revenue officers, postmasters, etc.) that 
the individual citizen is chiefly in contact. Indeed in any 
modern government the executive, even ajxart from the 
ajany and navy, vastly outnumbers the two other branches. 
The executive civil service of the United States includes 
about half a million persons, while the whole number of 
federal judges and members*of CongreSvS was (in 1920) less 
^than seven himcfred. The judicial organs of a government, 

• whoso function it is to pronounce as to the application 
of the law to existing cases, though, like the executive* 
theoretically inferior to the legislature, exercise in reality 
a function of the greatest consequence to the citizen, and, 
in«tho case of the Unitod States, a fftnetion of a peculiar 
cbnstitutional importance. 

2. Theory of the separation of powers. At the 
beginnings of modern democratie government, and ip 
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particular in the political writings of the eighteenth century, 
it was a cardinal doctrine of political science that these 
three branches of government, the legislative, the executive, 
and judicial, should be k^t separate from one another. 
A different body of persons was to administer each of 
tixese three departments, and neither body w'as to have a 
patrolling power over either of the others. It was thought 
that in this way a peculiar guarantee, indeed the only 
adequate guarantee, might bo given to public liberty. 
This is what is known as the theory of the separation of 
powers. It is not meant that this theory was altogether 
new in the eighteenth century. We find traces of it as 
far back as Aristotle; and Polybius, in the sixth book 
of bis History of Rome, in which he treats of the Roman 
constitution, describes in detail and with approval the 
balanced powers entrusted to the senate, the consuls, and 
the tribunes. It was natural, however, that w'ith the 
decline of monarciiical absolutism, and after the great 
object-lesson of the English revolution of 1688, constructive 
theories pointing towards possibilities of ])opular sovereignty 
should receive especial attention. At the hands of Montes¬ 
quieu, author of the Spirit of Laws (1748), the theory 
met with* a definite and emphatic presentation, destined 
to give it a lasting influence on subsequent politiral 
institutions. “ If the legislative and executive powers,” 
says Montesquieu, ** are united in the same person, or in 
the same body of persons, there is no liberty, because of 
the danger that the same monarch or the same senate 
may make tyrannical laws and execute them tyrannically. 
Nor, again, is. there any liberty if the judicial power is not 
separated from the legislative and the executive. If it 
were joined to the legislative power, the power of the lifS*^ 
and liberty of the citijseps would be arbitrary; for the 
judge would be the law-maker. If it were joined to the 
executive power, the judge would have the force of an 
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oppressor.”’ A similar judgment is expressed by the: 
great English jurist, Blackstone, in his Commentaries on 
the Iaiws of England (1765). “ In all tyrannical govern¬ 
ments the supreme majesty, oj the right both of making 
and enforcing laws, is vested in the same man or one and 
the same body of men; and when these two powers are 
united together there is no public liberty.” Both of these 
authors are led to the statement of the theory of distribtlted 
powers from flieir analysis of the British constitution. At 
the. time at which they wrote, the cabinet system was only 
in the earlier stage of its development. The junction of 
both the virtual executive and the legislative power in 
the hands of a cabinet or committee chosen out of the 
legislature w'as not the evident fact that it is to-day. A 
British uiinistry of Montesquieu’s time was still not a unit: 
it allowed of divergence of opinion among its members; 
nor did the latter all take office or leave it at the same 
time, Montesquieu, therefore, somewhat excusably over- 
lookc<l what has since become the leading fact of the 
British constitution, and thought to see in it a balance 
of power enected between the King and the two Houses 
of Parliament, no one of the three being supreme over 
^'the others, while the judiciary was to a largo extent 
independent of all of them. Blackstone, viewing the 
constitution only as a lawyer, knows nothing of a cabinet* 
The ministry as known the law* even at the present 
day are the appointed servants of the Crowm. The feet 
of their political unity and membership of the legislature 
is only a matter of custom, not of law. 

3. Influence of this theory in America«and lYance. 
The doctrine of public liberty effected by distribution 
powTr became thus almost an artiSe of faith with political 
writers of the eighteenth centiyy, / The fact was of vital 
importance for the history of the United States. At Hin 
^ JSjtfiit dea Lois, blc. xi., chap. vi. 
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time of tlie establislimetit of the state governments the 
doctrine was put into practice by the separation, not, of 
course, complete, but yet far-reaching, of the different 
brandie^of the'^governmenV The independent election of 
state governors and legislatures, the absence of the power 
of dissolution, were embodied in the state constitutions, 
and have remained as fundamental jmrts of the American 
system of govenimcnt. That the adoption of this plan 
Was conscious and deliberate is seen in the often-quoted 
passage of the, Massachusetts coiLstitution of 1780 (Part I, 
Art, 30): In the government of this commonwefilth, 
the legislative department shall never exercise the execu¬ 
tive and judicial powers, or either of them; the judicial 
shall never exercise the legislative and executive powers, 
or either of them; to the end it may bo a government 
of laws, and not of men/’ 

The same theory exercised the greatest influence over 
the convention of 1787, in wliich the federal constitution 
was framed. Its menduTs recognized, indeed, the need 
for a modification of the rigidity of the doctrine of sepam- 
tion, but in the main they accepted it and made it the 
basis of Jhe constitution of the United States. “ The 
accumulation of all powers,” says the Federalist (the set 
of essays written in defence of the constitution by Hamilton, 
Madison, and Jay), “ legislative, executive, and judicial, in 
the same hands, whether of a f<?w or many, and whether 
hereditary, self-appointed, or elective, may ho justly 
pronounced the very definition of tyranny/* 

The fact that even the state constitutions of 1776 and 
1777 and the federal constitution of 1787 do not^adopj an 
absolutely ^mplete separation of powers of government 
naturally Suggests the question of how far such a sepata- ^ 
tion would be possible, and what would be implied by a 
complete adoption of the principle. It would mean a 
oonstltation constructed on such a plan as the following: 



UO THE STRUCTURE OF THE gSVERNMEOT 

A legislature elected directly by tbe people, a set of 
executive officers either elected by the people (indepen¬ 
dently of the action of the legislature) or appointed by 
some person or body of pennons elected'by thf) people; 
judges similarly elected and independent as to their tenure 
of office and emolument of both the legislature and the 
executive. Even then it might be questioned whether tie 
liability of executive officers to be tried before the judiciary 
for breaches of official duty or violation of their legal 
powers would not be at variance with a logically complete 
separation; this, however, will be considered later, in deal¬ 
ing wdth the administrative law of Continental Europe, 
But granting such a separate election and independent 
tenure of office on the part of the three departments of 
government, there would still remain a sense in which the 
separation w’ould not be complete, in which indeed it caU 
never be complete without a reductio ad ahmrdum. The 
law enforced by the executive and adjudicated on by the 
courts w'ould still be the law made by the legislature. 
It is to be noted also that such law might conceivably 
be extremely tyrannical and unjust. The executive and 
the judges would still have to apply it, aiK^ thus the 
separation of power in and of itself would offer no 
guarantee of individual liberty. 

The theory of se})aration obtained during the revolu¬ 
tionary em in France aft influence no less marked than 
in the United States. The constituent assembly of 1789 
adopted it as a fundamental principle in their construction 
of a new government. The Sixteenth Article of tlie formal 
Declaration of Rights, wdth which they prefaced their con-' 
^stitution, declares, “ Every society^in which th^ separation 
of poweTs is not determined has no constitiftion.” In 
accordance with this general principle, the constitu^on 
established a legislature not dissolvable by the King»^ 
forbade the ministers and othef executive officers to hoW, 
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seats in the legislature, gave to the King no right of 
initiative and only a partial veto power, and instituted 
judges elected by the people. The later constitution of 
1795 modified the separation by instituting a plural 
executive—the Directory—elected by the legislature iteelf. 

*4. Extent of its application in existing governments* 
In the course of the nincteontli century the theory of 
separated powers lias lost a great deal of its former credit. 
The conspicuous extunplo of the British constitution in¬ 
validates it as a universal projxxsition. Here the develop¬ 
ment of the cabinet system since Montesquieu’s time has 
thrown the virtual direction of both legislative and execu¬ 
tive power into the hands of the same body of men. Yet 
it would be absurd to say that public liberty in the 
United Kingdom has thereby been sacrificed. As the 
British constitution now stands, tlie group of some twenty 
persons who compose the cabinet have the conduct of the 
executive government. They also direct the course f)f 
legislation, since a majority of tlm predominant part of 
the legislature—tlie House of Commons—are prepared to 
support their measures. Should they lose that suf>port 
they resi^ their office. Thus the ver)^ contrary of the 
td^ of divided powers seems to be the case. The execu¬ 
tive officers remain such only so long as they retain the 
legislative power. The legal theory of the constitution, 
on the other hand, still offers Ae specUiclo of more or 
less opposing powders mutually bahinced,—the King and his 
ministers (appointed, in the theory of the law, according 
to his pleasure, and being merely his servants) conducting 
the executive government, while the Houses of Pojliament 
make the laws. The ajpalysis of the British governments, 
given by Walter Bagehot, the distinguished economist and 
essayist, in his Efiglish C<fnstiliUion (1867), has served to 
dhow how completely the development of cabinet govern¬ 
ment has rendered the earlier view of the Bril^sh^con§titu- 
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tion inapplicable to the present situation. In certain other 
respects the British constitution offers in actual fact some 
features of distributed powers, the most notable being 
that of the tenure of office of the judges, who arc made 
virtually independent by beiug appointed for life or good 
conduct. 

Nor is there a separation of powers observed in the, 
present parliamentary governments of France and Italy. 
In Francci the President is elected by the legislature. His 
ministers are, in practice, though not in law, the repre* 
sentatives of a majority in the Cliamber of Deputies. In 
the same way the King of Italy governs by means of a 
party ministry. Tn (icnnany, iu the actual working of 
the fctleral imi>erial constitution, the powers of govern¬ 
ment were not distributed. The German Emperor held 
the executive power of the federation. In liis capacity 
of King of Prussia he had also a very great share of 
legislative control. In the first place there were many 
measures ^—those introducing any change of existing regu¬ 
lations concerning the army, navy, customs, and excise— 
which could not be enacted without the consent of his 
appointed delegate in the Bunde.sraih or upper house of 
the legislature. Tlirough the same channel he enjoyed an 
initiative power for any kind of legislation, the control of .; 
seventeen out of fifty-eight votes in the Bundesrath,* and 
a veto upon constitutional amendnicuts. j,;- 4 ' 

Even under the eonstitution of the United Stated the 
principle of distributed powers is only adopted in the 
federal government to a modified extent. The executive 
is j'ot without a share in legislation, since the President 
bos a partial veto power on the .^cta passed by the Con¬ 
gress, and something resembling a power of initiative by 

<» 

' Federal Constitution, Arts. 35 and SC. ., 

* The number of votes in the Buedesmth was increased tn 
ono when three votes were given in 1911 to Alsace-Lormine. ' 
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meanft of presidential messages. Nor is the legislature 
without share in the executive government, as is seen in 
the ratification by the Senate of treaties and appointment. 
The judges are the appoinJees of the executive, and the 
courts are empowered to pass on the constitutionality of 
the acts of the two other branches of the govermnent. 
Even this qualified separation existing under the law of 
the constitution is still further modified in the actual 
operation of the government. Here the existence of the 
party system is nu important factor. Though standing 
outside the legal machinery of the government, it none 
the less acts as a bond of union between the legislature 
and the heads of the executive government. Whenever 
the executive and the majority in tlie. Houses of Congress 
are of the same political party (as was continuously the 
case, for instance, between the years 1895 and 1911), they 
fjLie under the. guici-incc of common councils, and are 
united in the pursuit of the same ends. It is possible, 
indeed, to look upon the singularly systematic and power¬ 
ful growth of the party system in the. United Statea as a 
sort of “ natural ” evolution consequent upon the attempt 
to keep ap\rt the ])ower8 of governmeiit; an attempt, as 
it were, on the part of Nature to rectify an error in organic 
structure, a process analogous to the healing of a frac¬ 
tured limb,^ In the state governments the separation of 
powers is more nearly complete. 'The separate election by 
the people of the governor and other executive officers, the 
legislature, and the judges, is the prevalent constitutional 
arrangement. The partial veto power given to the governor 
in nearly all the states of the Union,® and the goyernor^s 

■# *• . 

* See F. Oo&dnow, Politics and Adminisiralion. 

• The oomputetioa made by Bl. L. Ashley (The American Federal 
SiaUf 19U) hi 1011 was ihAt in that year the governor poafieaaexl a veto 
power in all of the forty-six states enumerated, except Khodo Island, 
Ohio, and North Carohna. In three of the states a three-fifths vote 
waa neeesaaty to overcome the veto; in twenty^nine of tbg states a,two* 
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right of gendiDg messages to the legislature, are a departure 
from the rigidity of the doctrine. In all the states, too, 
the courts have cognizance of the official acts of the 
members of the government. * • 

5. Continental administrative law. In the countries 
of continental Europe an application of the principle of 
separation is made quite contrary to American ideas of 
government. The officers of the government acting in 
their official capacity cannot lie brought to account before 
the ordinary courts of law; nor can the courts question 
the validity of an act of the legislature. Such a system 
professes to r<'st on the principle of the separation of 
powers, by protecting the executi^'c and judiciary from 
the control of the third branch of the government. The 
protection, however, is only afforded at the expense of 
the individual citizen, the practical olTcct of this fallacious 
form of separation being to strengthen very much the 
hands of the executive. Tlie peculiar relation thus estab¬ 
lished between the executive and judicial branches of the 
government will he treated more fully in a later chapter. 

6. General criticism of the theory of the separation 
of powers. It remains to consider, in conclusicn, to what 
extent the theory of the separation of ])owers is to be 
regardant a.H true. Stated in the form of a universal^^ 
principle, Ji^s by Mont(jsquieu and Blackstone, in the 
quotations above, it is rmdoubtedly false. It is not tafue 
that there cannot possibly be public liberty where execu¬ 
tive and legislature are joined in the same hands. The 
example of Great Britain alone amply proves tliis, Not 
is it true either that the separation of the power® of. 

'government of necessity guarantees the individual againat 

^ ■ . - . . . . 

thirds vote vtm eafficient; and in eTaven of the states only a ptahl 
majority was required. Some states reokon majorities by peroenlages of 
members elected, others, of members xiresent. 
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pojsible tyraimy, establishes iii and of itself a government 
** of laws and not of men.” A single government board or 
body of directors need not of necessity act tyrannically; 
nor dots it follow that an Executive officer and a legislative 
council elected and acting separately will of necessity act 
in the public interest. But though no such universal 
formula can be laid down, it remains true that in the 
actual conduct of public affairs a certain degree of separa¬ 
tion of powers makes towards efficient government. The 
divergent requisites in the conqiosition of executive and 
legislative bodies will be treuxted in the next chapters; it 
is apparent, however, that absolute identity of the two is 
not to be recommended. The separation of the judiciary 
to the extent at least of independence in tenure of office 
is admitted by all to be desirable. The question of the 
advisability of estabbsbing an executive controllable by 
the legislature (as in the cabinet system of Great Britain), 
or of following the system adopted in the state govern¬ 
ments, is a disputed point. Its solution will depend uj>on 
ther,particular circumstances and the historicfxl antecedents 
!<^>each community. Americans are inclined to lo(jk with 
favour tn the system of popular election of state officers. 
Such writers as A. Lawrence Lowell, in his Essays on 
OovemmetU, and John Fiske, Cwil Government in America, 
have ably argued in defence of the American plan. The 
English, qn the other hand, are inclined to view the union 
of powers in the hands of the cabinet as the most admirable 
feature of their system of government. 
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CHAPTER II 

THE LEGISLATURE 

1. The legislature; general requisites, procedure, etc.—2. The bicameral 
system; reasons for its adoption.—3. Com position of upper houses. 

Distribution of power between the two houses.—5. Direct 
legislation; the initiative and the referendum. 

1. The legislature ; general requisites, procedure, 

etc. It has been said in the preceding chapter that there 
is a necessary diversity in the composition of the different 
branches of the govermnent to meet the distinctive require¬ 
ments of each. The executive is concerned with action, 
more than deliberation; promptness and unity of purpose 
ate the prime requisites. For the judiciary, the technical 
knowledge of the actual law to be applied, and a trained 
logical faculty to be used In its application, are, above all, 
necessary. The legislature, on the other hand, demands 
an entirely different set of qualities. The legislature is, 
par excellence, a deliberative body, and for deliberation two 
heads are better than one, and two hundred are better than 
two. A legislative body musA consist of many persons, 
representing numerous interests, various points of view, 
and different sections of the community. No precise size 
can be indicated as proper for a legislature; as numbers 
I incr^se the gain in added wisdom is offset by the increased 
; eWbrousness. The French Constituent Assembly, called 
in 1789J consisted of nearly 1200 members. This was the 
^largiest legislative body* of modern times, and was found 
'hopelessly unwieldy. Of the popularly elected legislatures 
world, the House *01 Representatives at Washington 
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in 1^19 contained 433 members, the British House of 
Commons 707, the French Chamber of Deputies 602, the 
Italian Deputies numbered 508, and the Spanish Congress 
had 417 deputies. The numbe.* of members in tl.e state 
legislatures of the United States varies very much. The 
lower house of Massachusetts had 240 members in 1919, 
while that of Delaware had only thirty-five. 

It is hardly possible to accomplish the work of actual 
legislation among such large bodies of men without the 
adoption of definite plans and systems of procedure. Any 
large gathering which acts at haphazard and without formal 
rules is liable to become a mere babel of tongues; its 
resolutions, to use Mr. Bagehot’s phrase, get wedged in 
the meeting.” This was the case with the French Assen^bly 
of 1789, already referred to, which in its first enthusi^KCtt 
was inclined to proceed “ according to the promptings of 
the spirit,” rather than to follow any formal plan. They 
rejected the suggestion that they should adopt the standing 
orders of the House of Commons. “ They discuss nothing 
in their assembly,” wrote Gouverneur Morris, at that time 
in Paris, and an interested observer of their proceedings. 

One large half of their time is spent in hallooing and 
bawling.” Universal experience has therefore shown the 
need of what is called legislative procedure, a definite 
method of doing business which the legislature adopts as 
part of the necessary forifiahty of the making of a law. 
Such rules have been adopted by all the chief legislatures . 
of the world. They are, of course, made by the legislature 
itself, and can consequently be set aside if need be iji 
moments of stress. The objects aimed at are the orderly 
and efficient dispatch of business, the prevention, on the^ 
onei^M, of precipitate and ill-considered action,* and, on 
the oiffier, of fruitless prolixity of debate. The rules thus \ 
adopted tend to be extremely intricate and confusing by ^ 
reason of the vast amount of business that tries tQ IO)poer 
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itself upon a modern legislature. Lord Bryce, in his 
American Commonwealth, tells us that an industrious 
member of the House of Representatives needs one whole 
sessioi^^to learn the rules ^f procedure. 

A few general features of procedure adopted in most 
legislative bodies may be mentioned. The most important 
is the device of requiring a bill to be voted on, not once 
and for all, but at three separate readings/’ or intervals 
of time. This is intended to prevent the legislature from 
acting on the spur of the moment, and committing it¬ 
self to a measure under the influence, perhaps, of momen 
tary emotion. In the British House of Commons, “ the 
member who desires to introduce a measure gives notice 
. , , of his intention to do so. When the motion comes on 
in its order, he moves for leave to introduce a bill. . . . An 
order of the House is made that the bill be prepared and 
brought in by the mover and other members named by 
him. The bill may then immediately be presented, which 
is done by the member appearing at the bar, whereupon 
the Speaker calls upon him by name, he calls out, ‘ A bill, 
sir,* and is desired by the Speaker to bring it up. He 
brings it to the table and delivers it to the clerk of the 
House, t>y whom its title is read aloud. The questions that 
,a bill * be now*read a first time,’ and that it be printed are 
put without amendment or debate; an order is then made 
that it be read a second time pn a day named.” On this 
day the bill is again brought up, and a vote taken on the 
question that the “bill be now read a second time.” 
Having successfully passed this stage, it is referred to what 
is called a “ Committee of the whole House ”; here it is 
/discussed, voted on clause by clause, and* probably 
/amended. At the ctinclusion of this stage a day iff®set 
for the final consideration of the bill; the bill is presented 
•vWi its revised form to the House, and unless further amend- 
■T. meuta arfe now carried,* it is submitted £o its third and 



150 THE STEUCTUEE OF THE GOVEEHMENT , 

final reading. Even after this the bill may have to be 
reconsidered if amended in the Upper House. ^ 

Another device of legislative procedure is the delegation 
of the work of the legislature to a series of compfittees. 
The aim of tliis is to facilitate the dispatch of business, and 
to enable the legislature, by dividing itself into sections, 
to multiply its powers of work. The system has been most 
completely developed in the House of Eepresentatives. 
Here the so-called first and second readings are a purely 
perfunctory matter, and meiin the reading of the title by 
the clerk. After this the bill is referred to the appropriate 
standing committee. These arc nominated by the Speaker, 
and are representative of both the great political parties. 

In the Sixty-Sixth Congress there were some sixty standing 
committees of the House of Representatives; the com¬ 
mittees on Ways and Means, on Appropriations, on Banking 
and Currency, on Commerce, on Claims, Manufacturing, 
Pensions, etc., are among the most important. The great 
majority of bills never survive their reference to a com¬ 
mittee,* the committee, though it has no formal power 
to negative a bill, destroys them either by making an 
adverse report, or by introducing another bill a§ a^, sub¬ 
stitute, or by simple neglect. Such a system, accompanied 
as it is by stringent rules of debate, tends, of course, to 
remove the actual conduct of business from the House 
itself, and to discourage ii^dependent action on the part 
of individual members. The French Cabinet of Deputies 
adopts the peculiar system of dividing its members by lot 
into eleven sections or panels; out of these a special com¬ 
mittee is elected (by the members of the panel) for each ‘ 

* /nson, La%v amd Custom of the Constitutim, part i., chap, vii., fleet. ' i' 

ii., * 

‘ “ In the first session of the Sixty-Fotirth Congress (Deo. 1915), ih* 

a total of two hundred and seventy-eighiJ'days there were 26,099 hilla " 
and resolutions'’ (Everett Kimball, National Oovemment of the Vnit^: ‘ 
States, 1920). Professor Kimball’s book, presents a fund pf valuable; ' 
information on the practical working of Aitnerican govemm^t, > 

» ' t , ,, 
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biU that is presented. Such a plan is plainly unsatisfactory, 
as it does not accord with the system of cabinet government 
supposed to operate in the French legislature. The hazard 
of the lot may lead to government bills being handed over 
to opposition committees. It is easier, however, to see 
the faults in legislative procedure than to suggest adequate 
remedies. 

A further point of importance in the conduct of legisla¬ 
tive business is the need of some method of forcibly bringing 
the debate to a close. The procedure of most assemblies 
allows means whereby a vote may be taken on the question 
of terminating the discussion and voting on the matter 
under consideration. To this general rule the Senate of 
the United States was long an exception; it had been until 
1917 a part of the traditional dignity of that body not 
to interfere with the freedom of discussion by closing the 
debate. But the obstruction that was offered by six 
senators against a bill to permit the arming of merchant 
vessels led the Senate to a rule whereby in extreme cases 
debate may be brought to an end.^ In the House of 
Representatives, however, the closure of the debate, the 
** previous question,” as such a motion is called, may be 
move?! by any member, and is carried if supported by a 
majority of those present. Until quite recently the British 
House of Commons had no such rule. It happened, how¬ 
ever, that during Mr. Gladstone’s second administration 
(1880-86) the Irish members took advantage of this fact 
to block all parliamentary business by talking against time. 
This has rendered it necessary for the House somewhat 
reluctantly to adopt a rule of closure (Standing Order of 
1882, revised 1887). Under the present regulaftions « motion 
can be made for terminating the debate; the Sp«iker is 

^ “ Two days after a witten notice by sixteen senators closure may 
i.. be applied by a twO'thiids vote, each senator being limited to one hour it 
debate, and no amendment being entertained unless by unanimotift 
/ oon^mitf * • 
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allowed to use his discretion as to whether or not he will 
submit the motion to a vote. A simikr purpose is effected 
by what is called the “ closure by compartments,” or the 
“ guiUotme,” which consists in a resolution of the House 
either altogether precluding discussion on certain clauses 
of a bill or limiting the time to be allotted to the bill or to 
parts of it.’^ 

2. The bicameral system ; reasons for its adoption. 

Of all the means that have been used to secure, in the 
work of legislation, a due amount of caution and reflection, 
the most imfjortant is the division of the legislature into 
two parts, creating thus what is called a two-chambered or 
bicameral legislature. It is not meant that the desire to 
avoid precipitate action is the sole reason for establishing 
a legislature of this sort; it will presently be seen that it 
often serves other purposes as well, but such is none the 
less the main ground on which the separation of the legis¬ 
lature into two parts is to be defended. At the present time 
the bicameral system is of almost universal prevalence. 
The United States, the United Kingdom, France, and all 
the chief countries of Europe have bicameral legislatures. 
The exceptions are few and of a special nature. The 
German bicameral Reichstag and Bundesrath gave way at 
the close of the war to a single National Assembly (Reich¬ 
stag), elected in 1919. Mexico and the South American 
states have copied the United States in establishing “ con¬ 
gresses ” composed of senates and houses of representatives, 
in some cases (as in Brazil) denominated chambers of 
deputies. Even in the subdivisions of federal govern¬ 
ments the bicameral structure of the legislature is often 
found.» All of the forty-eight states of the Union have 
legislailiures consisting of a senate and^another house. In 
Canada two of the provinces (Quebec and Nova Scotia) \ 
have an upper and a lower house, and the “ states ” of the 
^ See Anson, Law and Cvefonit part i. t , , 
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Commonwealth of Australia have all double legislatures, 
as had also the different kingdoms, duchies, etc., of which 
the German federation was composed before the war. 
Japan, in reconstructing it| government in the light of 
European experience in 1880, deliberately set up a bicameral 


system. 

The objections, indeed, against a unicameral system arc 
of overwhelming force. “ Of all the forms of government 
which are possible among mankind,” writes the distin¬ 
guished historian, W. E. H. Lecky, “ I do not know of any 
which is likely to be worse tlian the government of a single 
omnipotent democratic chamber.” ^ Mr. Lecky undoubt¬ 
edly states the case too strongly. The fact remains, how¬ 
ever, that the unicameral legislature has been tried and 
found wanting. A single legislative house, unchecked by 
the revising power of another chamber associated with it, 
proves itself rash and irresponsible; it is too much exposed 
to the influence of the moment; it is swayed by emotion, 
by passion, by tlie influence of oratory; it is liable to a 
sudden access of extravagance or of retrenchment. But 
quite apart from these more or less psychological argu¬ 
ments, there are other practical objections to a single 
legislature. Elected (in most cases) all at the same time, 
its members represent the opinions of the community at a 
particular moment and on particular issues. But the lapse 
of time and the appearance of n^w public questions may 
render a legislature such as this quite out of harmony with 
public opinion long before its term has expired. A some¬ 
what natural confusion of thought tended in the past to 
confound the existence of a single legislative chamber with 
the, principle of popular sovereignty, as if the rule of tfie 
people would not allow dl the existence of a second house. 
Such a confusion arose froyi the historical fact that in its 
origin the British House of Lords was an aristocratic 

* Democrat and Lib&tty. 
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institution. As a consequence of this, the democrats of 
the French Revolution adopted (1791) a legislature of a 
single house; the proposal to unite with it an upper chamber 
was rejected in the Constituent Assembly as saT^ouring of 
aristocratic ideas. The same error was committed in 1848 
in the constitution of the second French republic. The 
abortive German parliament of 1848 consisted of a single 
house. Even in the United States unicameral legislatures 
have been tried. Georgia and Pennsylvania in 1790, and 
Vermont in 1836, successively abandoned the system in 
favour of the now universal double legislatures. The idea 
that the existence of a second branch of the legislature is 
not compatible with popular sovereignty is, indeed, purely 
fallacious. The two liouses may each of them draw their 
power from the people, although elected for different terms 
and by different districts. The division betw’een the two 
need not in any way imply the existence of caste, or follow 
the line of the social stratification of society. The senates 
of the United States and France arc obvious illustrations. 

3. Composition of upper houses. Granted the need 
for the existence of an upper house, the next point to be 
considered is the manner of its composition. ^It may be 
here incidentally mentioned that the term “ upper house,” 
familiarly used to refer to a particular part of the legisla¬ 
ture, is, of course, at the present day a misnomer. In the 
matter of constitutionid power the so-called ” upper ” 
house is in nearly all cases the wreaker of the two. The term 
is merely an historic one; for lack of a better, it is still 
convenient to retain its use. The composition of an upper 
house may be based on the principles of hereditary office, 
of appointment, of election, or on a combination of the^e^ 
fiet us consider these different*^methods in ‘turn. The 

t 

hereditary principle as applied Ao the political constructiQii 
of the future need not be taken seriously. It is not prob¬ 
able that any civilized community, not alreidy haying a 
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hereditary legislature, will deliberately bring one into being. 
It is true that the principle was used to some extent in the 
creation of the House of Lords in Japan (1889), but rather 
as a reqpgnition of social a#id political differences already 
existing than as a creation of new' ones, “ The idea of 
hereditary legislators,” wrote Thomas Paine in his Rights 
of Man (1791), ‘‘is as inconsistent as that of hereditary 
judges or hereditary juries, and as absurd as an hereditary 
mathematician or an hereditary wdse man, and as ridiculous 
as an hereditary poet-laureate,” It is one thing, however, 
to object to the hereditary principle in the construction of 
a new legislature, and another to demand its abolition 
where it already exists. In many countries it has had its 
origin in the historic evolution of the government, it 
corresponds to the social distinctions v/hich exist as an 
undeniable fact in the structure of the community, and it 
operates on the whole fairly well. Such is undoubtedly 
the case with the British House of Lords. There is at 
present no very intense opposition to the continued exist¬ 
ence of the House: true, the extreme Radicals and the 
Socialists have long demanded its abolition, and the further 
reform oj the House, beyond that effected by the Parlia¬ 
ment Act of 1911, is an active issue on British politics. 
But the opposition to it from the Liberals has arisen rather 
from the fact that the House of Lords is overwhelmingly 
and hopelessly conservative, thrin from repugnance to the 
nature of its structure. 


The British House of Lords is based, indeed, on the 
hereditary principle to a larger extent than any existing 
legislature. It contained in 1920 about six hundred ^and 
eighty members (the number varying through deaths and 
new crea^bions of peerages). Included in these were the 
princes of the royal house, six were members appointed 


for life,—the six eminent jurists who are created lords of 
appeal, tc/supply the HefUse with proper legal ki^j^ledge 
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when sitting as a court,—twenty-six were archbishops and 
bishops of the Established Church, sixteen were elected by 
the Scotch peers from among their number, twenty-eight 
were elected by the Irish peersji and the rest the jnembers 
of the peerage of the United Kingdom. The creation of a 
peerage carries with it the hereditary right to a seat in the 
House of Lords, nor has the Crown the powder to make life 
appointments other than the six mentioned above. The 
Continentfil legislatures which make use of the hereditary 
princijdc apply it only in a partial degree to the composi¬ 
tion of the upper house. Along with the princes of the blood 
and the hereditary members, there are included a large 
number of members appointed by the Crown for life only. 
This is the case with Prussia,^ Austria,^ Hungary,^ and 
Spain. But of these it is only in Hungary ^ that the 
hereditary peers form a majority of the House. In Spain 
and Austria ^ a representation is also given to the Roman 
Catholic Church; in Hungary ^ the Greek, Protestant, and 
Roman Catholic Churches are all represented in the upper 
house; the clerical representation is in all cases very much 
in the minority. The Prussian House of Lords ^ includes 
a number of elected members representing the landowners, 
together with representatives of the universities, tte mayors 
of towns of over fifty thousand people, etc- Spain has also 
a large number of elected “ senators,” rejjresenting the 
commercial and provinciai states, the universities, etc. It 
is to be observed that even in cases where the hereditary 
seats are deliberately granted to the nobles under a modern 
constitution (as in Prussia, 1850, Spain, 1876), they really 
represent a continuation of the peculiar civil and political , 
privileges (rights of local government, feudal dues, immunity 
Jrom bixes, etc.) formerly enjoyeS by the nobles, or d, 
compensation for a loss of the sacne. The hereditary por¬ 
tion of the legislature is thus everywhere to be regarded 

^ As before tbo revolution of 1918-19, 
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only as a survival of the past. There are no hereditary 
members in the upper houses of France, Switzerland, the 
Netherlands, Denmark, Belgium, Norway, Sweden, Italy, 
exceptif^ only, in the latt€ir case, the princes of the royal 
family. 

In many legislatures the seats in the upper house, or at 
any rate in a part of it, are neither held by an hereditary 
tenure nor filled by election. The members arc appointed 
to their office, the nominations being made almost invariably 
by the executive government. Such a system, though at 
first sight repugnant to the idea of popular government, 
has a great deal in its favour. Experience has shown that 
the process of popular election does not always result in 
the selection of the ablest and most upright men of the 
country. Election is apt to favour the candidates who 
possess in a high degree the more popuhar arts, who have a 
readiness, or even a r(‘ady buffoonery in speech, who are 
not sensitive to political abuse, and wlao have a reputation 
(military, for example) calculated to appeal to the imagina¬ 
tion of the Crown. It does not follow that these men, when 
elected, are the best suited for the legislative office. There 
are in every community many men of very great talent, 
conspicuous perhaps in science or literature, who would 
never be elected at the polls, who would probably hesitate 
to offer themselves as candidates, and who nevertheless 
are admirably fitted both by ‘*their intellect and their 
character for a seat in the legislature. The system of 
appointment renders it possible, in theory at least, for men 
of this class to be selected. This is the principle that is 
aimed at in the nominations to the Senate of Italy, Avhero-^he 
condition ^obtains that«tbe person nominated must either 
have filled a high office, or have acquired fame in literature^ 
science, or some other ptirsuit tending to the benefit of # 
the .natiom Many of the Continental legislatures, as 
, already se&, admit of a partial construction^ of ^the^upper 
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houses on this plan. The system of nomination is seen in 
its entirety in the senate of the kingdom of Italy and in 
the Senate of the Dominion of Canada. In Italy all the 
senators, exclusive of the memibers of the royal family, are 
nominated for life by the King, and are selected out of 
the following classes,—bisliops, high officials, members of 
the lower house after three terms of service, members of the 
Royal Academy of Science, those who pay six hundred 
dollars a year or more in taxes, and men who have benefited 
the nation in literature, art, etc. In Canada the Senate is 
composed of members nominated for life by summons 
of the Governor-General, the total number and the number 
from each province being limited. Experience has unfor¬ 
tunately shown that nominated senates are better in theory 
than in fact. The difficulty encountered in practice is that, 
whatever may be the nominal constitutional power of such 
a senate, it is in reality unable to act as a counterbalancing 
force to the house elected by the people. The Senate of 
Italy is a feeble body, and can offer no real opposition to 
the Chamber of Deputies. In Canada also the parliamentary 
life and parliamentary power are centred in the House of 
Commons. « 

It remains to consider the system of election as applied 
to the composition of upper houses. This is the method 
used, either in direct or indirect form, in the United States, 
both in the federal and state governments, in Mexico, 
Cuba, and the other Latin American republics, in France, 
Belgium, and the Commonwealth of Australia. The difficulty 
encountered here at the outset is the danger of making the 
upper hopse a mere re-duplication of the lower, which would 
serve but little purpose, and migh^. lead to a chronic con- 
«stitutional deadlock. Various means are taken to overcome' 
, this difficulty. In the first placft, in a federal government* 
especially since the example set by the United States in 
1787,^the^prjblem may be said to solve itself. tl^e npjjer 
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house may be made especially representative to the units 
of the federation, the lower house may represent the people 
at large on a basis of population. Thus there are in the 
United Spates two senators»for each state, in Cuba four 
senators for each; the Senate of Brazil has three from each 
state, and the Australian Senate is similarly composed. 
In the federal government of the former German Empire 
the constituent parts of the federation were represented 
in the Bimdesrath, not exactly on a footing of equality, 
nor yet in proportion to population; even the smallest had 
one vote each, and Prussia, the largest, had only seventeen 
votes. In all these cases the representation in the lower 
house is according to population. This is an extremely 
useful device, as it renders a federation possible between 
units of different sizes, the smaller of which would be too 
jealous of the larger to enter a union on a basis of representa¬ 
tion purely proportionate to numbers, while the larger 
states would bo imwilling to accept a federation on terms of 
complete equality with the smaller ones. 

A further method of distinguishing the two houses is 
found in varying the system of election, and adopting a 
direct election for the lower house and indirect for the 
upper. This is best seen in the case of France. The 
Chamber of Deputies is elected by direct universal suffrage 
from districts of (approximately) equal population. The 
election of the Senate is indirect, tftid is made by an “ elec¬ 
toral college,” in each department of France, consisting of 
the deputies, councillors-general, and district councillors 
(members of the councils for local government), and repre¬ 
sentatives from the municipal council of every coipmune: 
the latter class form a l^rge majority of the total college. 
The origin^ intention was to make the Senate especially 
representative of the organic life of the commune or parish, 
T^ile the d^uties should represent the nation at large. 
Indirect eledfion was also used in the United States, where 
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the senators were elected by the state legislatures until 
the principle of popular election was introduced by the 
Seventeenth Amendment to the constitution in 1913. In 
the state governments the semftors are elected by the people, 
the election district being, however, different from that 
used for elections to the Assembly. In addition to the 
difference in the manner of elections, a differentiation can 
be made by the use of different electoral districts for the 
two houses, as already indicated, by adopting terms of 
office of different length, and by the system of partial 
renewal. For example, a United States senator sits for 
six years, a member of the House of Eepresentatives only 
for two; in France, while the deputies have a four years* 
term, a senator sits for nine years. Similarly, in the United 
States one-third of the Senate is renewed every two years; 
in France and in the Netherlands one-third of the upper 
house is renewed every three years. This method of partial 
renewal is of particular efficacy and importance. It lends 
a character of permanency and stability to the upper houfi^i' 
which offsets the tendency of the lower one to a too com¬ 
plete change of membership and of sentiment as the result 
of a general election. 

4. Distribution of power between the two houses. 

So much for the question of the composition of the two 
houses; let us turn now to consider the relative degree of 
power to be entrusted to them. The usual practice is that 
the two houses are, in almost all matters of legislation, 
equal and co-ordinate; either house may originate a bill, 
and no bill thus originated can become law without the 
consent of the other house. Either house, too, may pjfo- 
pose amendments to a bill, which will only become valid' 
“ by receiving the consent of the other. To this general rule 
there is one most notable exception. In the case of bills 
referring to the raising and spending of mone^, the jpowers 
of the uppe^ house in most of the chief states of the ^'oHd 
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are more or less limited. For this different reasons are 
assigned, in part historical, in part rational. Historically 
we may consider this to have come about in imitation of 
the relation existing betweitti the House of Lords and the 
Commons in England, where the power of the purse ever 
since the fourteenth century has been vested exclusively 
in the Commons.^ But it hardly seems correct to’ regard 
this almost universal restriction on the power of upper 
houses as merely an accidental adaptation. There seems 
excellent reason for it as w'ell. In the case of most of the 
bills introduced in a legislature, no great harm ensues if 
the proposals of one house are rejected by the other; matters 
merely remain where they were before. But in the matter 
of money bills the case is different; if no bill is passed for 
the raising and spending of money, the public service will 
come to a full stop. It therefore seems wiser to make 
the wishes of one house more or less decisive in the matter; 
and of the two, tire house more directly and projiortionately 
representing the people appears to be the natural one to 
entrust with this power. The disability thus laid on the 
upper house in matters of finance varies in different legis¬ 
latures. is most complete in the case of the British 
House of Lords. This body, by the custom of the con¬ 
stitution, and in accordance with the Parliament Act of 
1911, has no power to originate, amend, or reject a bill for 
the raising or spending of money.* Other houses, as is the 
case with the House of Lords in Prussia,^ and the first 
chamber of the Netherlands, while forbidden to originate 
or amend money bills, are empowered to reject them 
m bloc. France offers a doubtful case; the Senate is fjjr- 
bidden to originate measures of finance and has certaiiy:y 
power to rdject them, but the question of its right to amend ^ 

% 

* Taswell-Langmead, Constitutional History, chap. viii. See also 
JenkajfTAe Ocmmmtnt of the British Empire (1018), chap. vii. 

' At least pnor to 1919. 
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is a constitutional point not yet clearly settled.^ The Senate 
of the United States represents a higher step in the ascending 
series of powers. “ All bills for raising revenue,” says the 
Constitution (Art. 1, § 7), shall originate in the jlfjoiise of 
Representatives, but the Senate may propose or concur 
with amendments as on other bills.” In reality this 
amending power is used by the Senate with such latitude 
as to render the two houses in tlieir legislative capacity 
what Lord Bryce has called “ really equal and co-ordinate.” 
In a few cases, in the federal legislature of the German 
Empire ® and in Switzerland, the two houses are legally on 
a footing of equality in regard to money bills. In Austria 2 
an ingenious expedient was added for preventing the dis 
agreement of the two houses from stopping the wheels of 
government. It was part of the fundamental law that if 
the two houses, even after consultation, could reach no 
agreement in regard to a financial measure, then the lower 
sum of money voted (by either house) is considere<J as 
granted. 

In all matters other than money bills it is usual that 
the tw'o houses are on a footing of equality as far as the 
law of the constitution is concerned. But in practice it 
generally happens that the lower house is decidedly the 
“ predominant partner ”; in the case of a conflict between 
the two, public opinion is generally in favour of the house 
which more immediately rtands for the vote of the people, 
and circumscribes to a large extent the resistance that 
can be oflered by the upper house to the more popular 
body. This is the explanation of the relatively feeble 
power of the senates of France, Italy, and Canada.® The 

Government and Parties ; Sizuonet-, Traits EUm&ntaire du 
Droit Public, * 

‘ * As before 1919. 

* The rejection of the Naval Bill of 191 ^ by the Canadian Senate shoWed 
a degree of independent activity not prcviougly anticipated by its critica. 
Since that year several other instances of vigorous oppositic ji to the House 
have been instanced. See Sir Q. W. Ross, The Senate of Cjinada (1914). 
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cas6s of the German Bundesratli ^ and the American Senate, 
which enjoy a power practically greater than that of the 
lower house, are quite exceptional. The Senate of the 
United States owes its extensive power partly to its federal 
character, by virtue of \Wiich it represents the suites in 
their separate capacity, partly to the length of the senatorial 
term, and in part also to its historical antecedents and the 
traditions of political weight and stability which it has 
acquired. The constitutional Kilationa existing by the 
custom of the country between the Lords and Commons of 
the United Kingdom are quite unique. It is only to be 
expected that the House of Lords, no part of which is 
elected by the people either directly or indirectly, should 
be able to offer only a limited resistance to the Commons, 
even in matters that are not financial. The constitutional 
relation of the two houses, prior to recent developments, 
is thus stated by Mr. Dicey : ® “If there is a difference of 
opinion between the House of Lords and the House of 
Cimmous, the House of Lords ought at some point (not 
definitely fixed) to give way; and should the Peers not 
yield, and the House of Commons continue to enjoy the 
confidence of the country, it becomes the duty of the Crown, 
or of its responsible advisers, t<3 create, or threaten to 
create, enough new peers to override the opposition of the 
House of Lords, and thus restore harmony between the 
two branches of the legislature.” By the “confidence of 
the country ” is meant the en^orsation of the conduct of 
the Commons, or, more correctly, of the majority in the 
Commons, by the people voting in a general election on the 
issue involved. This constitutional relation is sometimes 
briefly stated by saying that the Lords have no right to 
oppose the Commonsion the issue on which the Commons 
were elected. The precedent involved was established by 
the passage of the Reform Bill of 1832. The Lords insisted 
^ Apfbefore 1919. , * Law of the Constitution. 
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on opposing the measure even though a dissolution of 
Parliament resulted in the election of a new House of 
Commons overwhelmingly in support of parliamentary 
reform. The written threat of the King (William IV) to 
create peers in favour of the bil if forced the Lords to with¬ 
draw their opposition. In accordance with this precedent 
the Lords have found themselves several times compelled 
to waive their legal right of resistance to tlie Commons. 
The bills for the Repeal of the Corn Laws (1846) and for the 
disestablishment of the Irish Church (1869) are cases in 
point. That the precedent had not altogether shattered the 
constitutional power of the Lords was seen in their rejec¬ 
tion of Mr. Gladstone’s Home Rule Bill (1893), In spite 
of the fact that they were opposing a House of Commons 
elected directly on the question of Home Rule, the Lords 
threw out the bill; it was argued in support of their action 
that though the electorate had spoken in favour of Home 
Rule, they had not endorsed this particular bill, which had 
not yet been made public at the time of the election. %. 
further argument was found in the fact that the bill had 
been forced through the Commons, by means of the closure 
which had perhaps unduly abbreviated debate. 

Within recent years the constitutional relatioii of the 
two houses of the British legislature has undergone a 
further readjustment. The House of Lords rejected the 
Finance Bill passed by the Commons in 1909. Certain 
portions of the bill, as notably the introduction of a tax 
on the increase of land-values, w^ere regarded by the majority 
of the Lords as social rather than financial legislation, and 
as subject therefore to the free action of that House. The 
rejection of the bill led to a prolonged constitutional crisis 
which resulted in the passage of the Parliament* Act of 
ISll (1 and 2 Geo. V, ch. 13). Under this statute any 
money bill which the House of Lords refuses to pass in the 
form in which it has come up fyom the Comnl|ns, may 
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become law by the signification of the royal assent. The 
decision as to what is or what is not a money bill rests 
with the Speaker of the House of Commons. Public bills 
other %han money bills, c/!r a bill extending the maximum 
duration of parliament, may also become law without the 
consent of the House of Lords, provided that they hav(* been 
passed by the Commons in three successive sessions (of 
the same or of consecutive parliaments), and provided also 
that two years have elapsed between the second reading 
in the first session of the House of Commons and the third 
reading in the third session. The bills in question must 
be sent up to the House of Lords at least one month before 
the end of the session. The same Act limits the duration of 
parliament to five years. 

Whatever arrangements may exist, either legal or 
customary, there always remains in the background the 
danger of conflict, or even of an actual deadlock, between 
the. two houses. In most legislatures, as, for instance, in 
the Congress of the United States and in tlie Parliament 
of the United Kingdom, this danger is lessem^d by the system 
of conferences between representatives of each house. In 
the Coj/^ress, when the houses are unable to agree over 
amendments, three members of the Senate are appointed 
to confer with three members of the House of Representa¬ 
tives, with a view to arranging a compromise. Although 
serious differences of opinion lave often existed between 
the two houses of Congress, the possibility of an actual 
deadlock bringing the legislative machinery to a standstill 
is not one of the special dangers in the American system. 
Beyond the plan of committees of conference .there .is no 
legal machinery for fercing an agreement between ihsi two 
houses. The case is quite different with the constitution 
of the Commonwealth of Australia. Australian legislatures, 
especialljif the legislatures of Victoria, have experienced the 
very serious dangers that may be thr^teped^by the 
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obstinate disagreement of the upper and lower house.^ 
As a result of the difficulties that have thus arisen, the 
constitution of the Commonwealth contains provisions that 
arc intended to render imposf^ffile a complete deadlock 
in the federal legislature. The Governor-General is 
empowered, in the event of the House presenting and 
re-presenting a bill and the Senate persistently rejecting it, 
to dissolve both houses simultaneously. If after a new 
election tlic same situation persists, the Governor may 
convene a joint sitting, the vote in which is final.® 
i 5. Direct legislation ; the initiative and the referen- 
’ dum. As a conclusion to our discussion of the legis¬ 
lature and the legislative process, we may briefly advert 
to what is called direct legislation, or the making of laws 
by means of the action of the people themselves. That 
the whole of the people, or at any rate of the voters, should 
participate in the process of legislation seems in a sense 
the embodiment of the idea of democratic self-government. 
Rousseau regarded it as the only true expression of popular 
sovereignty. In some form or other it has been known since 
the earliest historical times. At Athens there existed the 
Ecclesia, an assembly of all the free citizens, cr(;cted by 
Solon in the sixth century n.c. into an organ of general 
political control. In it the citizens decided on questions 
of peace and war, and voted on matters laid before them 
by the Council of Four Tli'rndred. The Romans also had 
their Comilia Trihuta^ or meeting of the people by tribes, 
which became in the latter days of the republic a law¬ 
making assembly. In the smaller cantons of Switzerland 
the Landesgemeinde, or gathering of the people, has acted 
from* time immemorial as a legislati^’»t body. Sucit organs 
oh government were rendered possible in the city-states of 

' For an account of the experience of Victoria in thia connection, and 
the political crisis of 1877, see Edward Jenks, GovernTnentyof Vicfori'a, 
part iv., chap, xxxiii. 

* Commonw'jaltV Act, § 57, 
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the classical world, and in the cantons of Switzerland, by 
reason of their restricted territorial extent. In the larger 
states of the world an actual gathering of the people is a 
physicjil impossibility. Tlje sovereignty of the people has 
worked itself out by means of representative assemblies. 
But at the present day the growth of rapid communication 
by post and telegraph renders it possible to have recourse 
to some extent to the whole body of the citizens in the 
making of the law; the pcojde of a great state cannot, it 
is true, be all gathered together in one place in a delibera¬ 
tive capacity, but it is possible for them all at one and the 
same time to give their vote upon any measure proposed. 
The system of direct legislation which is thus rendered 
possible has been favoured by the growing distrust of 
representative legislatures which is noticed in so many 
democratic countries at the present day. There is an 
increasing tendency f o rely on the general will of the whole 
people CvS expressed in a direct vote. “ The peoph^," say.s 
Professor Goldwin Smith, “ cannot be lobbied, wheedled, 
or bulldozed; the people is not in fear of its re-election if 
it throws out something supported by the Irish, the Pro¬ 
hibitionist, or the Methodist vote.” As against this con¬ 
tention it may properly be advanced that the making of 
laws requires, like every other task of importance, a special 
training and experience, and that the interests of the people 
are really safer in the hands of carefully chosen legislatures 
than when submitted to the hazards of a popular vote. 
The fact that in every community a large proportion of the 
citizens are of necessity too much absorbed in their own 
affairs to be able to properly consider the public questions 
submitted to them, is also of considerable weiglrt. Rightly 
or wrohgly, howevef, legislation by the people is already 
used to a considerable* extent. It assumes several forifts. 
Of these^the most important is the referendum, or sub- 
missiojdtto the popula* vote of a proposed measure or 
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constitutional change which becomes law if ratified by the 
required majority. The initiative means the legal right of 
the people, acting by petition and in sufficient number, to 
cause a legislative measure to be brought to a popular vote. 
There is, in the third place, the recall, or the removal of an 
executive or judicial official from office by a popular voto.^ 
It is in Switzerland, more than anyw'hcre else, that direct 
legislation is in use. In four of the twenty-two cantons of 
Switzerland (Uri, IJnterwalden, Appenzell, and Glarus) 
there still exists the immemorial Landesgemeinde, or Con¬ 
gregation of the district. In Uri, for example (of which 
the total population in 19IG was 24,000), the people meet 
once a year in a large meadow, where they vote taxes, pass 
laws, and elect their executive officers for the coming year. 
Even in the cantons which have representative legislatures, 
the referendum—the submission of the laws to the vote of 
the people—is largely used. In about half of them it is 
“ optional ’’—employed, that is to say, only when called for 
by petition. In all the rest (except Freiburg) it is “ obliga¬ 
tory,” and must bo used for all legislative measures of 
importance. In all the cantons changes in the constitu¬ 
tion can only be made if ratified by the popular vote. The 
initiative, or right of the people to introduce laws by 
petition, is of more modern creation, having been first intro¬ 
duced into the constitutions of the cantons in the middle 
of the nineteenth century. It is permissible at present in 
nearly all the cantons, botk for ordinary measures of law 
and for constitutional changes. In the federal government 
of Switzerland the referendum is compulsory for an amend¬ 
ment of the constitution. There is also an optional referen¬ 
dum/ requiring the submission of ordinary laws to the 
peoph; if caUed for by thirty thousand citizens of eight 

^ The word “ plebiscite ” is used in a general sense for any kind of 
popular vote on an issue. It would be convenient to restrict its use 
to votes taken as an expression of opinion without invdiving legfil 
consequences, r 
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cantons. The initiative in the shape of a proposal sup¬ 
ported by fifty thousand voters also exists in the federal 
government; though nominally admissible only on con¬ 
stitutional amendments, it i^an in practice be applied to any 
measure by giving it the form of a change in the constitu¬ 
tion. The system thus establislied is of great practical 
importance, in the government of Switzerland. Between 
1874 and 1908 thirty federal bills (out of a total of two 
hundred and sixty-one) were submitted to a popular vote. 
Eleven were ratified and nineteen rejected.^ Unfortunately 
it is impossible to draw any general conohision as to the 
utility of direct legislation from the experience of Switzer¬ 
land, as its critics, both in and out of that country, are 
much divided in opinion. 

In the United States, direct legislation, though not always 
referred to by that name, exists to a, considerable extent. 
There is, in the first ydace, an historic form of it in the shapf 3 
of the New England “ town meeting,” or assembly of the 
electors of the township. This is almost a counterpart of 
the Landesgemeinde of Switzerland. The voters come 
together in a mass meeting once a year (and on sj)ccial 
occasion^ if called for by petition) and not only elect the 
** select men ” or officers of the township, but also vote 
on the raising of taxes, the spending of money, and on other 
local questions. The town meeting is an instance of direct 
legislation of the purest type, inasmuch as it permits of 
discussion as w’^ell as voting in the mass meeting.^ Another 
form of direct legislation is seen in the ratification by the 
people of changes in the constitution, a system now prac¬ 
tically universal in the United States. The constitutions 
of many of the stat^ make a still further use of^the 

* See discussion by W. E. Rappard, Am. Pol. Sc. Review, Aligns^ 
1912. An excellent work on tjjfe subject is that of Doploigo, The Refer¬ 
endum in Switzerland. See also F. A. Ogg, The Governments of Europe 
(1913), part 

* For details as to the New !^gland town meeting past and present, 
aee Fisko, Cfj'WZ Government in United Statee, chap, , 
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principle. As lias already been seen, tbe power of the state 
legislature is often restricted by a constitutional provision 
requiring certain kinds of statutes to be submitted to a 
popular vote. The constitution of Pennsylvania#j(1873), 
ft)r example, declares that “ no law changing the location 
of the capital of the State shall be valid until the same be 
submitted to the qualified electors of the commonwealth 
at a general election, and ratified and approved by them.” ^ 
Similar provisions in regard to altering the location of the 
capital are found in the constitution of many other states. 
In the same way a clause of the Iowa constitution of 1846 
(adopted later in the constitutions of New York, Cali¬ 
fornia, Illinois, and a number of western states) provides 
that laws for the contraction of debt (with certain excep¬ 
tions) must be submitted to the people. In many states, 
too, the raising of taxes beyond a stipulated limit can only 
be effected by means of a popular vote. Of other matters 
treated in this way the alienation of public property, the 
creation of banks, and the extension of the franchise to 
women may be cited. Direct legislation is also found in 
the form of a “ municipal referendum ” in which the people 
of a county or town vote on the question of th^. location 
of the county seat, the contraction of a local debt, or the 
adoption of a city charter. This particular phase of direct 
legislation, whereby the making or amending of city 
charters is submitted to r. vote of the people of the city, 
is sometimes spoken of as municipal home rule. Several 
states of the Union have already made extensive use of 
this system. In California an amendment of the constitu¬ 
tion (November I90G) provided that a petition of fifteen 
per^ cent, of the voters can cause^ any proposed charter 
^amendment to be submitted to a vote of the people. In 
Oregon a constitutional amendment of 1906 gave to the 
voters of every city and town power to enact ai^d to amend 

^ Constitution, ^rt, 3, § 28, • 
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the charters of their municipality. The same development 
is seen in Washington, Minnesota, Colorado, and other states. 
The Michigan constitution of 1908 provides for municipal 
home riile. • 

Direct legislation is carried still fxiitlicr in certain stiites 
of the Union in the form of a general introduction of the 
initiative and the referendum. South Dakota, by a con¬ 
stitutional amendment of 1898, provided for the use of the 
initiative and the referendum on a petition of five per cent, 
of the voters. Oregon adopted a states system of initiative 
and referendum in 1902. 

The essential principles of the Oregon system, which 
has become to a large extent a pattern for other communi¬ 
ties, appear in the following extracts from Article 4 of the 
constitution of the state : 

The legislative authority of the state shall be vested in 
a legislative assembly, consisting of a senate and house of 
representatives, but the people reserve to themselves power 
to propose laws and amendments to the constitution, and 
to enact or reject the same at the polls, independent of the 
legislative assembly, and also reserve power at their owm 
option to* approve or reject at the polls any act of the 
legislative assembly. The first power reserved by the pcc^plo 
is the initiative, and not more than eight per cent, of the 
legal voters shall be required to propose any measure by 
such petition. . . . The second,power is the referendum, 
and it may be ordered (except as to laws necessary for the 
immediate preservation of the public peace, health, or 
safety) either by the petition signed by five per cent, of 
the legal voters, or by the legislative assembly, as other 
bills are enacted. . . . The veto power of the, governor 
shall not extend to n^^sures referred to the people, ^ All 
elections *t)n measures referred to the people of the state 
shall be had at the biennial regular general elections, except 
when the legislative assembly shall order a special election 
. . . The whole number pf votes cast for justice of the 
supreme court at the regular election last^procedijig the 
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filing of any petition for the initiative or for the referendum 
shall be the basis on which the number of legal voters 
necessary to sign such petition shall be counted. . . . The 
initiative and referendum powers reserved to thp people 
by this constitution are hereoy further reserved to the 
legal voters of every municipality and district as to all 
local, special, and municipal legislation, of every character, 
in or for their respective municipalities and districts. The 
manner of exercising said powers sliall be prescribed by 
general laws, except that cities and towns may provide 
for the manner of exercising the initiative and referendum 
powers as to their municipal legislation. Not more than 
ten per cent, of the legal voters may be required to order 
the referendum, nor more than fifteen per cent, to propose 
any measure, by the initiative, in any city or town. 

The constitution of Oregon also provides that “ every 
public officer in Oregon is subject ... to recall by the 
legal voters of the state or of the electoral district for 
which he is elected.” No popular vote on a recall is taken 
unless twenty per cent, of the voters have petitioned for it. 

A similar general system of referendum and initiative 
and recall has now been adopted in a number of states, 
especially in the western half of the Union. Th^ constitu¬ 
tions of Arizona, Montana, Olkahoma, Washington, etc., 
may bp cited in this coimection.^ 

The whole system is decidedly growing in favour, especi¬ 
ally in the w^estern part ^f the Union, and profits by the 
distrust with which the state legislatures are often viewed 
by the people at large. Direct legislation has been widely 
endorsed in general terms by various political parties and 
associations, especially those of a radical or progressive 
stamp, in many states. As long ago as 1896, the Populist 
party, in its national convention at St. Louis, texpressed 
itself in favour of the use of both xoferendum and initiative, 

' The student of this subject may consult with profit the Oregon 
Bluo.book issued annually by the Secj^tary of| State of i^Oregon. It 
contains^ an irterq.'^ing analysis of the popular votes taken since 1902. 
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and reasserted its advocacy of direct legislation at each 
of its subsequent conventions. Various state conventions 
and the national convention of the Socialistic and Radical 
parties Jiave put themselvg^ on record in favour of the 
initiative and referendum. 

Certain special considerations suggest themselves in 
regard to the particular form of direct legislation known 
as the recall. Expressed in general terms this system 
means that all persons who hold office must do so only so 
long as their tenure of office is sanctioned by the will of 
the people; at any time when a majority of the voters 
desire it the office-holder is removed from his functions. 
The arguments for and against the system stand upon 
somewhat the same ground as those in regard to direct 
legislation. In idealistic terms, it is argued that the will 
of the people ought to be the sui^reme powder, and that the 
recall offers a means whereby the citizens may at once 
remove from office those who liavc abused their trust. 
The system, it is claimed, affords a ready weaj)on against 
political corruption and the sinister influence of the money 
power. To this it js answered, as in the case of direct 
legislation^that “ the people ” are neither all-wise nor all- 
seeing; that the recall of a conscientious official may be 
brought about by a false appeal to the passions or interests 
of voters ignorant of the facts and details of the case; 
that the resulting uncertainty of office renders the con¬ 
scientious performance of duty doubly difficult; and that, 
far from being a protection against the malign influence of 
the money pow'er, the recall introduces a new and dangerous 
form of public corruption. It is especially in regard to 
the recall of judicial officials that stress is laid On these 
arguments. Here the practice of those states which hhve 
introduced the recall varies. Some, such as Oregon, per-*^ 
mit the recall of judges. Others, as Washington, do not. 
There is ce^inly much to, be said against the use of the 
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recall in regard to judicial office. The work of a judge, 
from its intricate and technical character, is not a subject 
upon which the mass of the people can pronounce. Cer¬ 
tainty of tenure alone can givejbo the judge the opportunity 
for independence of mind. 
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CHAPTER III 


THE EXECUTIVE 

I. Concentration of authority tho first requisite of tlie exeoutAo.— 
2. Methods of appointment; liereilitory executives.—3. Eleetivo 
executives—4. Presidential and parliamentary government.— 
5 . Subordinate ofiicials and tho executive; tho civil service. 

1. Concentration of authority the first requisite of 
the executive. The term “ executive " is used to designate 
those officers of tlie government whose business it is to 
“ execute ” or carry out the law of the land. In the 
narrower sense it often signifies merely the supreme head 
of the administration, as the President of tho United 
States, or the same person together with his chief sub¬ 
ordinates. Tims when we speak of the “ executive ” of 
the French Republic, we refer to the President, or perhaps 
to the IJesident together with the Prime Minister and 
cabinet. But the word has also a wider signification, in 
which it meaiLs the entire staff of officials, high and low, 
who are concerned with the administration of public 
affairs. This does not, of course, include persons acting 
in a legislative or judicial capacity, but comprises all 
such public servants as postmasters, revenue officers, 
sheriffs, inspectors, commissioners, etc. Occasionally even 
the army and the navy are included in this usage of the 
term. In the following chapter the word “ executive ” 
win be lAed in the naTrower sense except where othefwise 
indicated. » * 

The first striking point to be noticed in connection with 
the execu|<ive hea(^ of modem governments is that, while 

176 • • , 
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members of the legislature are many, the chief officers of 
the executive are few. This, as has been seen, arises from 
the fact that the j)rime need in the executive or acting 
branch of a government is promptness of decision and 
singleness of purpose. That this is difficult to obtain 
among a number of persons acting with equal authority, 
goes without saying. “ One bad general,” the Emperor 
Napoleon once said, “ is better than two good ones.” 

It is further to be noted that to a very great extent 
executive authority—either over the whole conduct of 
government or over its subdivisions—tends to centre in a 
single person. Thus in the United States the supreme 
administration lies in the President, whose chief subordin¬ 
ates are his own creations, and can be dismissed by him. 
In Great Britain the virtual control of afiairs is in the 
hands of a cabinet of fifteen to twenty persons, one of 
whom is, to a large extent, dominant over the others. It 
is not necessary that any single person should always im¬ 
pose his own ideas and his own will upon the conduct of 
public administration. But it is essential that there should 
be some one person who can in the last resort exercise a 
decisive and final authority. It is one of the admirable 
points in the federal constitution of the United States 
timt, by virtue of his position of commander-in-chief of 
the army and navy, the President may become in time 
of war almost a dictator. His power expands with the 
need of strengthening the executive, and he is able to cut 
the Gordian knot of legislative j^erplexities by the incisive 
application of a single will.^ 

It appears, then, that there is a strong presumption 
against what is called a plural executive,” or group of 
persons exercising the supreme executive authdrity, no 

‘ Consult in this respect J. W, Burgess, Political Science and Con- 
stituHonal Luw^ Vol. II., division iii,, chap. iv. See also Everett KimbaU, 
The National Government of the United States (1920), chaps, vjii. and ;xvii. 
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one of whom is superior in power to the others. Such a 
body is able to act only by joint decision. At first sight 
there appears a decided gain in this system in tlie direction 
of maturity of judgment a^d mutual control of the members 
against any possible tyranny on the part of any of them. 
But the necessary loss in promptness of resolution and 
the danger of actual conflict of opinion in a moment of 
crisis, more than offsets this gain. As a matter of fact, a 
jilural executive is scarcely able to act at all except, by 
subdividing the work to be done and committing certain 
special functions to the care of each of its members. This 
was, for example, the j)hm pursued by the Committee of 
Public Safety, the joint executive of eleven members which 
governed France during the Reign of Terror, 179^94.^ 
History offers many examples of plural executives, such 
as the dual kings at Sparta and the consuls at Rome. 
But experience has been decidedly unfavourable to such 
a plan of government. To this general verdict a signal 
exception is found in the case of modern Switzerland. 
Here the supreme executive power is vested in a board 
of seven persons, the Bundesrath, or federal council, 
elected for a term of three years, by the two houses of 
the legislature in joint session. Although one of the 
council is nominated each year to the titular dignity of 
President of the Swiss Confederation, he is in no sense 
above the others in authority. The members act severally 
as the heads of the seven governmental departments, 
though this is for convenience only, and not prescribed 
by the constitution. In their corporate capacity they 
manage the general conduct of the administration. In 
practice the system works admirably. The members of 
the couilcil are cons&ntly re-elected, and enjoy what is 

^ For the division of executive business among tlio members of the 
Committee of Public Safety, see Morse Stephens, The French Revolution^ 
VoL II. * 

N * . • . 
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practically a permanent tenure. But this rather anomal¬ 
ous situation is partly to be explained by the fact that the 
legislature itself decides upon the policy to be pursued in 
all matters of moment. „ 

2. Methods of appointment; hereditary executives. 
Returning, then, to the consideration of modern execu¬ 
tives in general, and having noted the prevailing principle 
of single control, wo may next indicate the great differences 
that exist in the method of selecting the executive heads 
of governments, in their tenure of ofheo, and in the 
relations of the executive to the legislative body. Two 
separate lines of classification are here presented; first, the 
distinction between hereditary and appointed executives, 
and secondly, the distinction between tliose that are real 
and those that arc nominal. An hereditary executive—a 
king, emperor, sovereign prince, etc.—enjoys a tenure 
which is not only lifelong, but which passes to his heirs. 
Such an institution has, of course, no place among the 
pohtical ideas current in the independent states of the 
American continent. Looked at in a p\irely rational light, 
it is difficult to find much to be said in its favour. An 
liereditary ruler seems on the face of things as absurd as 
the hereditary mathematician or hereditary poet-Liureate 
referred to in the preceding chapter. But hereditary 
monarchy, as it exists in Europe, fs not to be disposed of 
in so simple a manner. In nearly all countries where it 
exists, it is an historical product, and has grown up as a 
part of the political evolution of the state. In many 
cases, too, it is regarded by the people of the country, as 
most notably in Great Britain, not only with tolerance, 
but with the most sincere approval. The desire for a 
republican form of government is about as little known 
in England as the desire for a mcnarchical system in the 
United States. But the real secret of the persistent 
survival of hereditary monarchy in so many of th^ civilized 
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communities of the world lies in the fact that, in the cases 
where it meets with tlie greatest approval, the hereditary 
sovereign is a nominal and not a real executive.^ In the 
United Kingdom, Italy, Bj^lgium, etc., the actual conduct 
of government is not in the hands of the King. The King 
is, to a great extent, though, of course, not literally, only 
the nominal head of the state; public business is transacted 
in his name, and professedly by his authority, but in 
reality the control of affairs is in the hands of the Prune 
Minister and cabinet, who represent the voice of the 
people. In this form the system can be supported by 
many arguments of great weight. It helps to lend to the 
government of the country those features of stability, 
permanence, and continuity which are among the most 
essential factors in jjolitical institutions. To international 
dealings it contributes, whether rightly or wrongly, a 
certain prestige that is not without iis diploinatir value. 
It is certainly, also, to be admitted that the traditions 
which surround a monarchy of long continuance help to 
hispire the actual chiefs of the government wdth a sense 
of responsibility and dignity most salutary in its effect. 

In spit^ of all this it may perhaps b(i do\i]jtcd whether 
the wonders of constitutional monarchy have not been 
somewhat over-estimated by its English panegyrists. 
When all is said and done, there ahvays remains a con¬ 
tingent possibility that a futjprc monarch may break 
rudely away from the self-effacement imposed upon liim 
by the system. The admirable manner in which Queen 
Victoria and her successors have filled the positi<m of 
constitutional sovereign has made people forget tJiat 
this self-effacement is customary, and not part of the law 
of the land. The relations thus established, cspecliall^ 

* A very interesting discussion of the somewhat accidental develojv 
ment of the jjeculiar position lield by a “ oonstitutional ” sovereign is 
found in jSidi|iiey Low’s Govemante of England, 
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in the connection of the sovereign with foreign affairs, are 
extremely delicate, and demand for their proper mainten¬ 
ance a liigli degree of tact on the part of the monarch. 
The successful operation of system is by no means so 
independent of the com]ietence or incompetence, the in¬ 
tegrity or perversity of the reigning prince as the English 
writers are inclined to imply. Whether or not such con¬ 
tingent disadvantages overbalance the features of stability 
and continuity that result from the institution of monarchy, 
is, of course, a subject admitting a great diversity of 
opinion. 

The hereditary monarchs of tlie present day are nearly 
all of the (jonstitutional type. The former King of Prussia 
(who by virtue of hiKS kingship was also German Emperor) 
was an example to the contrary. Here the constitutional 
maxim tliat the King “ reigns, but does not govern,” did 
not Jiold true. The King of Prussia not only reigned, but 
govcrmal also,^ and his executive function was both titular 
and actual. The kingship passed to his descendants. 
To the American mind it seems very difficult to defend 
such an institution. Tlic defence on grounds of dynastic 
righte to the kingship as a sort of properly, or on quasi- 
theological grounds as a thing specially instituted by the 
deity, hardly needs refutation. Any defence of such a 
monarchy on the grounds of its efficiency carries with it 
the assumption that the future sovereign in line of descent 
will of necessity prove efficient. Nevertheless, till tlic 
ignominious fall of the Prussian monarchy in 1918 German 
writers on public law were quite prepared to defend the 
existence of monarchy even where not of the limited or 
constitutional type. 

3.* Elective executives. In contrast to hereditary 

a 

^ “ With U8 the King himself governs; the ministers, of course form¬ 
ulate {redigiren) what the King has commanded, but they do not govern 
(Speech of Prince Bismarck in the German Reichstag, 1882]|. 
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executives may be placed the wide class of those that 
may best be termed elective. The terminology is here 
hardly satisfactory, for in addition to officials actually 
elected* such as the Presiclient of the United States, there 
exists a class of head executive officers who are certainly 
not hereditary, and who are rather to be thought of 
as selected than elected. The word “ nominated,” or 
appointed, would indicate more precisely the method 
of their accession to office. Inasmuch, however, as such’ 
chief executives arc found not in independent states, but 
in the subordinate governments of an imperial system, 
it vrould seem improper to make on their account a third 
general category of the executive in general. Such officials 
as the Governor-CJencral of Canada, the Viceroy of India, 
and the Governors of British colonies, all of whom are 
Dominated by the CVown, are of this description. The 
Lieutenant-Governors of the Canadian provinces, who are 
appointed by the Governor-General, on the advice of his 
ministers, belong to the same class. These executive 
officers will also be divided into those that arc actual and 
those that are only nominal. The Viceroy of India is of 
the first «ort; the Canadian Governor-General is of the 
second, and the Lieutenant-Governors represent only the 
thinnest kind of nominal power. Such executives are, of 
course, merely the outcome of the peculiar circumstances 
of the British Empire, in which it is necessary to repro¬ 
duce by proxy in the colonies and dependencies the nominal 
character of the power of the British sovereign. 

Most independent states that are not under an hereditary 
monarch have at their head an elected executive chief. 
Between^these two a^ intermediate form might be,dis¬ 
tinguished, a king elected for life out of a ** reigning family. 
This form is often foudd in history, as, for example, in 
England at the time of the Norman Conquest. It belongs 
to an age*when the King Vas in the full sense of the term 
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the “war lord/’ and when military prowess w'as so im¬ 
portant in a ruler that the reign of a minor or a weakling 
was repugnant to the general sentiment of the nation. 
But among the elected exeevtives of modern civilized 
states such a form no longer appears. The actual elected 
executives present a considerable diversity. They are 
almost all alike in that the supreme power, nominal or 
virtual, is vested in a single, person, though even here the 
Swiss executive has been seen to be an exception. But 
apart from this many divergencies appear. In the first 
place, the manner o£ election is various. The President 
of the United States is elected by an indirect election, 
which through the purely mechanical nature of the electoral 
college has become practically direct. In France tho 
President is elected by the tw'o houses of the legislature 
sitting together as a “ national a.sscinbly.” The Governors 
of the separate (commonwealths of the United States are 
elected directly by the people. The system of election 
varies among tho republics of Central and South America. 
Some of them, as Mexico, the Argentine Republic, and 
Chili, choose their presidents by indij*ec.t elc(;tion. In 
others, as, for example, in Peru, in Brazil, and ir Bolivia, 
the electiem is made directly by the peoj)lc. Theoretically 
considered, the process of indirect election appears attrac¬ 
tive. While not inconsistent with the principle of popular 
sovereignty, it appears tp put the actual choice of the. 
executive head into the hands of a specially competent 
body. Practical experience, however, is against the plan; 
it is found cither to convert itself into what is merely a 
needlessly cumbrous form of direct election, or else to lend 
itself to the intrigue and sinister infl^mnee of an inside ring. 

^ Another difficult problem presents itself in the matter 
of the duration of the executive term of office and in the 
question of re-eligibility. In all democratic republican 
countries there is an instinctive repugnance to long 
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Continuance in office, and a fear that an office thus held 
may transform itself into what is practically a monarchical 
tenure. In accordance with this idea the Presidents of 
the diflerent American repiihlies hold office for terms vary¬ 
ing from four to six years. For the same reason the out¬ 
going President is in most of those cases not eligible for 
the succeeding term. Mexico, where the President is re- 
cligihle after his four years in office, and wlrcre one and 
the same person held office continually from 1884 to 1911,’ 
is here an exception. In the United States the law of the 
constitution does not prohibit re-election. But. public 
opinion has coniirmed the precedent first set by Washington, 
and forbids the election of the President for a third term. 
That such a rule \vas a salutary precaution at the inception 
of the republic was doubtless true. At the close of the 
eighteenth century, a republic covering any considerable 
territorial extent was regarded as an experimental de¬ 
parture in political institutions.^ It was consequently 
well worth while to make special sacrifices to avert the 
possibility of the subversion of reiniblican institutions by 
the too great dominance of a single p(?rson. The example 
of Napoieon Bona])arte, who found means to convert his 
consulship for ten years into a consulship for life, and 
then into an imperial rule, illustrates the danger which 
Washington and bis immediate successors were anxious 
to avoid. But it may avoH l^e doubted whether at the 
present time, and in a country in which republican insti¬ 
tutions have been consolidated by more than a hundred 
years of political growth, such a customary regulation 
has not become an anachronism. It deprives the country 
of the ser\dces of its^ greatest political leader at the very 

' Monteaqnieu {Esprit desJ^ts, 1748, bk. viii., ebap. xri.) says : ‘bll 
de ]a nature d’une repuolique qu’elle n’ait qu’un petit t-erritoire: 
eans cela die no peut gu^re subsister.” The reflections whidi follow on 
the political dangers of a large republic are especially interesting. See 
also Bouastau’e Social Contract. 
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time when his matured experience has especially fitted 
him for his post. Certainly in England such a compulsory 
retirement of men like Gladstone, Beaconsfield, Salisbury 
and Lloyd George at the very zcmith of their political career 
would be considered a national loss. In France the President 
is elected for seven years and is re-eligible; but it must bo 
remembered that in this instance the President is not the 
governing executive, but only the nominal head of the 
state. The French I’cpublic is a parliamentary republic, 
and the executive power is in reality held by the Prime 
Minister and his cabinet. 

4. Presidential and parliamentary government. 

From what has been said it will be se(‘n that the divisions 
of executive into hereditary and elective, nominal and 
actual, lie crosswise of each other. An hereditary sovereign 
may be nominal, as in the case of the British King, or he 
may be an actual ruler, as was the King of Prussia. Similarly 
an elected executive such as the President of the United 
States is actual, while tlie President of tlie French Republic 
is only nominal. The distinction between nominal and 
virtual executives leads to the consideration of the most 
fundamental of all questions in regard to the et:ecutive, 
namely, its connection with the legislature. This has 
already been referred to in discussing the separation of 
powers, but some further treatment is here necessary. 
The governments of mode«^n states are divided between 
two rival systems of operation. Of these the one is com¬ 
monly termed “ parliamentery,” “ responsible,” or “ cabi¬ 
net” government; the other, for which no satisfactory 
designation can be found, has been variously styled “ non- 
respopsible,” “ presidential,” or “ cqngressional ” govern¬ 
ment. In a parliamentary government the tenure of office 
of the virtual executive is dependent on the will of the 
legislature; in a presidential government the tenure of 
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office of the executive is independent of the will of the 
legislature. Parliamentary government is always found 
in connection with the presence of a nominal executive. 
But it is to be remembered that this nominal executive 
need not be an hereditary titular sovereign. In France the 
government is parliamentary, but the nominal head of 
the state is an elected officer. Similarly the presidential 
system is always found in connection with a real or virtual ^ 
executive ; but this real executive need not be an elected 
president, as the instance of Prussia clearly shows. It 
thus seems that the word presidential is somewhat a 
misnomer, since a presidential government may not have 
a president, and a country which has a president need not 
have a presidential government. Unfortunately, however, 
no more ade(piate terminology can be found; “ non- 
responsible ” carries with it an entirely false connotation, 
and “ congressional ” has already another signification in 
allusion to the Congress of the United States. 

The principle of parliamentary government is beat under¬ 
stood by studying the evolution and o])cration of the 
British cabinet.^ The King of England was never without 
a group of councillors and chief officers to aid him in tlie 
conduct of the government. These advisers, known, in 
Norman times ns the King’s Ordinary or Permanent 
Council, and from the time of Henry VI as the Privy 
Council, were men of the King’j# own choice. They were 
the King’s “ ministers ” in the literal sense of the term. 
Nor were they, for centuries after the consolidation of con¬ 
sultative assemblies into a national Parliament (1295), 
controlled by the legislature, except by the heroic remedy 
of impeacjiment. Theji were rather the natural antagonists 

• 

^ For the operation of the British cabinet system, see A. L. Lowell, 
The Government of England (1910), Vol. I., chaps, ii., iii., viii., xvii., 
xviii., xxii., xxiii. 
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of tho Parliament than its chosen representatives. This is 
particularly seen during the tyranny of the Stuarts, where 
Sir Thomas Wentworth’s desertion of the popular cause 
elevated him to the position oi a minister of the Crown. 
Moreover, the group of ministers who formed the King's 
Council constantly showed a tendency to unduly increase 
in numbers. Tliis led to the concentration of power in 
the hands of an inner circle, to whom the name “ cabinet " 
came to be applied. The overtiirow of the Stuarts and 
the recognition of the principle of the supremacy of Parlia¬ 
ment by the Bill of Rights (.and later by the Act of Settle¬ 
ment) rendered the previous relation of ministers and 
Parliament no longer possible. As a means of conducting 
the executive government with the support of the members 
of Parliament, William HI, acting on the advice of the 
Earl of Sunderland, dehberately chose his ministers from 
the ranks of the party dominant in the Commons. This, 
if ever one may speak with })ropriety of a political inven¬ 
tion, was the invention of the cabinet system of govern¬ 
ment. Yet the system thus instituted remained for nearly 
a century in a rudimentary and imperfect state. The 
ministers did not at first feel called upon to resign on the 
loss of parliamentary support. They prefeiTcd to wait, 
as did William’s jniuistry in 1698, for the adverse majority 
to “ blow over.” Nor did the ministry throughout the 
first half of tho eighteenth century resign or enter office 
as a body. Lord Rockingham’s cabinet of 1765 may be 
looked upon as the first set of ministers coming into office 
as a body. Even till the end of the century the ministers, 
though they might belong to the same party, were not of 
necessity united in policy or harmonious in their political 
Fclations with one another. Pitt’s insistence on the 
resignation of his refractory chancellor, Lord Thurlow 
(1792), marks the recognition of tliis stage of cabinet evolu¬ 
tion ; the yefusal of the ministerb of George IV give him 
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individual advice in reference to a matter of foreign policy 
indicates its final adoption.^ 

Taking the cabinet as it now exists, it may be said to 
operate on the following pian: It consists of a group of 
about twenty men, who, though not legally a corjiorate 
unit, have in practice a united policy and a united re¬ 
sponsibility. Each*of them is a member of the legislature, 
either of the Lords or of the Commons. They are nomiu-, 
ated by the Crown, acting on tlie advice of one of their 
number whom the King lias first selected to be tlie Trime 
Minister. They belong to the political party or coalition 
of parties whicli commands the support of the House of 
Commons. SJioiikl they lose that support they resign 
collectively. In the United Kingdom tlie whole of this 
arrangement is customary, and not legal. But such need 
not be the ease. In France, for example, it is part of the 
law of the constitution ^ that “ the ministers are collec¬ 
tively responsible to the chambers for the general policy 
of the government.” This is held to ineau that they 
must resign if ho longer supported by the Chamber of 
Deputies.® 

To thi» relation thus existing between the French or 
British executive and legislature, the presidential system 
as seen in the United States or Germany stands in com¬ 
plete contrast. In the United States, for instance, the 
President, who is the actual executive, is elected inde¬ 
pendently of the legislature, for a term of years prescribed 
by the constitution. Except by the process of impeach¬ 
ment, the legislature cannot shorten his term in office. 
Nor can the legislature dictate to the President the political 

* The dckvolopraent of Ci3l)inet government in Great Britain is traced 

in Hearn, Oovemment of England. See also C. Ransomo, Rise of Con- 
Hitutional Qofi>emment. • * 

* Lot Constitniionelle, Feb. 25, 1875, Art. 6 . 

* The extent of the power of the French Senate to force a ministry 
out of office is a doubtful constitutional point. Dupriez, Les Minidres 
dans lea Prittcipaux Pays dEtirope, Vol. II. 
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or administrative policy to be followed, nor control it in 
any direct legal way, excepting in so far as tbe Senate has 
a veto upon the making of appointments and treaties. 
Moreover, the members of the' President’s cabinet,” as 
the group of executive officers who are at the head of the 
different departments is commonly called, are appointed 
by the President himself. There is no obligation upon 
him to consult the wishes of the legislature in selecting 
them. Nor can the legislature, except in the last resort, 
by impeachment, force the dismissal of members of the 
cabinet. The President, on the other hand, can appoint 
and dismiss them at will. Similarly under the former 
German system the Emperor had an actual executive 
power. His official acts, indeed, required the counter- 
signature of his chancellor, but the latter was an officer 
of his own creation, holding office during the Emperor’s 
ple<\sure.^ There was no power on the part of the legisla¬ 
ture, by an adverse vote or otherwise, to force the resigna¬ 
tion of the Chancellor. The same relation w^as found in 
the government of the kingdom of Prussia. 

The above illustrations show what different purposes 
parliamentary and presidential government mayH)e made 
to servo. In Prussia presidential government permitted 
of the existence of a national legislature, the lower house 
of which is democratic, without putting an end to the 
dominant power of the Ci^own. In Great Britain parlia¬ 
mentary government has afforded a means of compromise 
whereby the monarch retains his nominal position as the 
controlling authority, while in reality the centre of power 
has- been shifted to the elected representatives of the 
people. In France and the United* States, on the other 
hand, the parliamentary and the presidential systems 

' Tlio immediate assistants of the imperial chanoollor at the head of 
the different departments are not his c^^lleagues, but his suboidinatca 
in the strict sense the term. '* 
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have been each deliberately adopted as the best means of 
putting into practice tlie doctrine of popular sovereignty. 

It is impossible here to institute a detailed criticism of 
the merits of the two svfcj^eins. In England the parlia¬ 
mentary system plays a specially useful ])art in enabling 
the government to be converted into a democracy wnthout 
breaking with the historical position of the Crown. The 
same purpose ha.s been effected by imitation in Italy, 
Spain, and other countries. Tlic King of Sardinia was 
accepted as ruler by the other states which were joined 
into a united Italy (1859-GO) by virtue of the fact that 
the governing power would lie with the rei)resentatives of 
the nation at large. If the gradual abolition of monarchy 
is to be part of the political evolution of the future, it will 
prove to have been effected by means of the parliamentary 
sj'steni. In spite of all that has been .said in its favour, 
the system is not without its drawbacks. It works evenly 
and well -where two groat political parties exi.st, which 
alternately hold the power of government and of which 
each is gradually forced to give plac^e to the other. But 
where not one, but many parties exist (as in France and 
Italy at t^e present day), loose in cohesion, and constantly 
forming and re-forming into new coalitions, it introduces 
a dangerous element of instability into national govern¬ 
ment, and leads to the sacrifice of principle for the sake 
of power. On the other hand, the presidential system has 
very decided disadvantages. TiSe office of cliief executive 
becomes of so great importance that the recurrent election 
of the President occasions periods of gieat excitement and 
upheaval, always unfavourable to industrial activity, and 
in turbulent countries^fraugbt -with possibilities of revolu¬ 
tion. Mdreover, apart from the artificial junction effected 
by party ties, the system may place the executive and the 
legislature in dangerous antagonism. 

5. Subordinate officials and the executive ; the civil 
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service. It has hcon said at the opening of the chapter 
that the term “ executive ” signifies sometimes the single 
head of the state, sometimes the head of the state together 
with his chief associates or suliprdinates, and at times the 
entire force of executive officers, liigh and low. The sub¬ 
divisions of the executive government and the relations 
of its parts among themselves must consequently be 
separately considered. A distinction may here be at once 
made between executive bodies that are of the nature of 
a hierarchy, radiating from a common source, and those 
that liUJiy be spoken of as co-ordinate. In a purely hier¬ 
archical executive the wliolc staff of executive ojQiceis are 
appointed cither directly or indirectly by the chief execu¬ 
tive. Of this type is tlie grjvernment of the United 
King<loni, in wiiicli a])poiiitnicnts flow from the Crown, 
and the fedrral government, of tlic United States, whose 
oflicers are appointed either directly by the Prf^sident or 
indirectly by a person or persons nominated by the Presi¬ 
dent. The sauK* is true in general of the executive officers 
^of moat independent states. On the />ther hand, the 
commonwealths of the American Union have co-ordinate 
executives. ILav the appointing power of the chief officer 
of the government (the state Oovenior) is very limited; 
the majority of executive ofiicers are elected to their 
positions by the. ]H‘ople. This is true even of the chief 
officials associated with the Governor— the Lieutenant- 
Governor, tlie Socrefiiry of State, the Treasurer, the 
Attorney-General, Superintendent of Education, Auditor, 
Comptroller, etc. But a body of this sort is still properly to 
bejregarded as a unit and not- as a plural executive, since the 
whole stuff of officials is under the supervision, and to some 
extent under the control (sometimes by power of dismissal), 
of the executive head of the go^^^rnment. Moreover, the 
departmental heads each exercise a single, and not a 
collective authority. The contrast between a <jo-ordinate 
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executive and a hierarchical is extreme. The former 
works well enough in the subordinate governments of a 
federal system; in these, especially where there is an 
elaborate written constitution, executive duties are precise 
and there is but little latitude for general policy. But in 
a national government the case is different; here tliore is 
need for a central j^ower of great authority, exercising a 
large amount of administrative discretion and able to 
rely on the vigorous co-operation of harmonious subordin¬ 
ates. The unity of purpose required to meet a sudden and 
serious national emergency could hardly be found in a 
cabinet of executive officers elected singly and separately 
by the people. 

In all governments, even though there may exist one 
person of supreme executive pox^icr, it is necessary to 
divide up the practical conduct of the administration into 
a number of departments. The division adopted in the 
three leading governments of (he world is shown in illustra¬ 
tive form in the table at the end of tlie present chapter. 
It ^dll be seen certain great departments of business— 
the management of foreign affairs, of the army, of the 
navy, anc| of the finances—arc common to all. The 
American Secretary of State corresponds roughly to what 
is elsewhere called the Secretary or Minister of Foreign 
Affairs. The names of most of the rcmaijiing cabinet 
officers indicate approximately the functions to be per¬ 
formed. In addition to the usual officers, each country 
ffiids it necessary to establish certain special departments 
to correspond to its peculiar needs. The office of the 
British Colonial Secretfiry and that of the Secretary for 
India are examples of this. In “ parliamentary govern¬ 
ments, too, it is found useful to include in the cabinet 
group several officers who hav^e either no departmental 
duties or duties of only a nominal character, and are thus 
free to aid in the general political control. In Great 
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Britain this is effected by means of sinecure offices almost 
free from actual administrative duties, such as the positions 
of the First Lord of the Treasury (generally held by the 
Premier), the Lord Privy Seal.^the Chancellor of the Duchy 
of Lancaster, etc. In Italy, (hnada, and other places, the 
practice is adopted of admitting to the cabinet ministers 
” without portfolio.” In addition to these offices the 
exigencies of the war pciiod occasioned the creation of 
a numb(‘,r of s))ecial executive departments, such as, in 
France, the Ministers of Liberated Regions and of Industrial 
Reconstruction, and in Great Britain, the office of Secre¬ 
taries of State for the Air, Minister of Munitions of War, 
Food Controller, etc. Similarly in the United States the 
necessities of the, war period led to the creation of such 
special bodies as tlic Shipping Board, the Food Administra¬ 
tion, etc. 

Below thnso heads of departments and principal officials 
comes the general body of executive officers that form 
wliafc is calh'd the civil service. The relation of the members 
of the civil service to the heads of the government, their 
appointment, dismissal, and tenure of office, is one of the 
(bfficult j)roblems of present politics. It wiJJ be well, 
therefore, briefly to indicate the existing status and regula¬ 
tion of the civil service in Great Britain and the United 
States. The case of Great Britain may best be discussed 
first. 

The British civil servTce in the period before the war 
comprised a staff of about 80,000 officials.^ This includes 
the officers of the royal Household, a large number of 
officwls connected with the Foreign, Home, and Colonial 
Offices, the Admiralty, the Treasury, etc., officials serving 
under the Ix)cal Government BoarS, the Patent/Office, the 
Emigration Office, the Diplomatic and Consular Corps, 
collectors of customs and excise, postmasters, etc. The 

* Tho n\iinber waa greatly increased by the needs o£ the war period. 
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fundamental principle in the conduct of the service thus 
constituted is permanence in office, and the dissociation 
of tenure of office from the cliangcs of government caused 
by the cabinet system, j^he only officers of a political 
complexion are the heads of the departments, together 
with certain chief secretaries and assistants who are know'n 
collectively as the ministry, and who number in all about 
seventy-five persons. Thus, for example, the Home 
Secretary (principal secretary of state for home affairs) 
has as his subordinate a “ parliamentary under-secretary,*' 
who, like himself, is a member of the ministry, and resigns 
office on the defeat of the government, lie has also a 
permanent under-secrotery,” who is not a political 
officer, and wlio is at the head of the standing staff of 
clerks, superintendents, inspectors, and other officials of 
the department. A similar ])lan, though the official titles 
vary, is in use in various other departments of the govern¬ 
ment, such as the Foreign Office, the Colonial Office, the 
Admiralty, the Ministry of Pensions, etc. The per¬ 
manent tenure of office contributes greatly to the efficiency 
and integrity of the British civil service. Its origin is to 
be traced to the fact that in earlier times public office in 
England was a species of real j)roperty held by the in¬ 
cumbent for life or in fee. There still exist in the British 
civil service a few offices which are held, like the judicial 
positions, for life or good conduct. In the case of the 
great majority of official positions in the civil service the 
crown retains the right of dismissal. This right is exer¬ 
cised, however, only in cases of incompetence or derelic¬ 
tion of duty, and never for political reasons or to make 
room for a necessitous office-seeker. For entry into the 
service use is made, in most of the British departments, 
of the principle of open competition. 

In the United States the method of appointment and 
dismissal, in the executive branch of the federal govern- 
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ttienfc has proved a matter of serious national concern, 
A very few of its officers hold their posts, as do the federal 
judiciary, on a life tenure. Some offices, as, for example, 
the cabinet positions, are held during the pleasure of the 
President. But in the case of the great majority of 
positions, the appointment is made for a stated term of 
years, usujilly four. In the actual operation of the govern¬ 
ment, the difficulty centres around the questions of dis¬ 
missal from office and reapi)ointment at the expiration 
of the statutory term. It is clearly to be desired that 
competent officials should be left undisturbed in their 
positions, whatever be tbeir })olitical opinions. Par¬ 
ticularly is this the case with sucli positions as those in 
the customs servici;, the postal service, etc., where the 
duties to be performed are of a more or less routine nature, 
and cannot be said to dej)end for their proper performance 
on harmony of political r)piiuon between the head of the 
department and his subordimites. On the other hand, 
there is always the fear that the too great certainty of 
continuance in office may lead to official stagnation and 
a perfunctory discharge of duty. The federal constitution 
is not explicit on the subject of dismissal from*office, the 
extent of the right of dismissal is reached by inference 
from the constitutional provisions in regard to appoint¬ 
ment, and from the obvious exigencies of the case. The 
power of appointment in^the case of ambassadors, other 
public ministers and consuls, and judges of the Supreme 
Court, lies with the President, subject to ratification by 
the Senate; but “the Congress may by law vest the 
appointment of such inferior officers as they think proper 
in tj^e President alone, or in the cirurts of law, ,or in the 
Jjeads of departments.” ^ Following the decision of the 
courts, the power of dismissal is incident to the power of 
appointment. Congress, it is true, during its conflict 

^ Constitution, /Ut, 2, § 2. * 
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with President Johnson, undertook to limit the executive 
power of removal by passing the Tenure of Office Acts 
(1867 and 1869), which called for the Senate’s ratification of 
removal. The repeal of these Acts (1887) put the matter 
on the same constitutional footing as before. 

During the first thirty years of the history of the Union 
the power of dismissal w'as not used as a meiins of finding 
positions for party adherents. Nearly all the federal. 
officials held office during the pleasure of the executive, 
and dismissal, except for cause, was not contemplated, 
Madison spoke of it as unconstitutional. The Act of 1820, 
prescribing a four years’ term of office (still subject to 
removal at wdll) for collectors of custoiius and many other 
federal officers, offered a starting point for a new system. 
With the advent of President Jackson (1829) was inaugur¬ 
ated the “spoils system.” Wholesale removals from 
office were raade,^ and the places thus made vacant became 
the prizes of the President’s political followers. The 
disastrous precedent thus established was followed by later 
administrations* until the “ clean sweep ” of offices became 
a recurrent feature of American politics. Not the worst 
feature the system has been the frequent incompetence 
of the persons appointed for political reasons to the vacant 
offices. 

The obvious injustice of the “ spoils system ” and the 
inefficiency thereby occasioneci iu the public service led 
to a movement in favour of civil service reform, which 
culminated in the Civil Seryjco Act of 1883. The purpose 
of this Act is to separate as far as possible the civil service 
from politics, and to introduce the system of appoint¬ 
ments bjjT merit based on competitive examinations.. The 
Act establishes a body of three commissioners whose du^y 
it is, at the request of tie President, to aid him in drawing 

* In th9 first twelve months of hie presidency, Jackson made seven 
hundred eM thirty Jour removals from federal oificqif. • 
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up rules directed towards the following objects : that open 
competitive examinations shall be held in all branches of 
the civil service when classified for the purpose, and that 
appointments to office shall*be made from those applicants 
graded highest; that appointments at Washington sliall 
be apportioned among the states according to population; 
that no person in the public service shall be under obliga¬ 
tion to contribute to any political fund, nor shall any 
person in the public service use his authority to coerce the 
political action of any otla^r person. The Act does not 
call for the classification of persons appointed by the 
President and ratified by the Senate, nor of those em¬ 
ployed merely as labourers, 'riierc are also a large number 
of positions which are, for various reasons, excepted from 
the nilcs.^ Of the 480,327 posts in the executive civil 
service in 1916, 296,926 were subject to the competitive 
system. It is evident that w^herc new appointments can 
be made only on a basis of certified fitness, the tendency 
deliberately to create vacancies will diminish, and com¬ 
petent oflioials \\ill invariably be retained in otlice. Not 
the least merit of the Civil Service Act is that it helps to 
educate opinion. It is only by the growth of a vigorous 
public feeling in condemnation of the spoils system that 
the evil can bo eradicated. 
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CIUPTEll IV 

THE JUDICIAKY AND THE ELECTORATE 

1. The judicial oflico and its tenure.—2. The relatioxi of the courts to 
the executive and to the legislature.—3. Adminiatrativo law and 
adiuinistrativo courta.—1. The electorate : evolution of universal 
suffrage in leading countries.—5. Representaiiou of minorities. 

1. The judicial office and its tenure. The judicial 
branch ol the government, thtiugh loss numerous than 
the executive (in its wider sense), occupies a position no 
less important in the organiiiation of the state. The prime 
function of the judiciary, performed in all states, is to decide 
upon the application of the existing law in individual cases. 
The essential requisite in a judge is consequently an exact 
knowledge of the law. The work of the judiciary is thus 
a highly technical function, demanding for its proper 
accomplj^hrnent the trained intellect of a specialist. 
Whether the law is right or wrong, just or unjust, is a 
secondary matter : the duty of the judge is to adjudicate 
upon the law ns it is, and not upon the law as it ought to be. 
It is far better that a bad law should work injustice in an 
individual instance than thas a judge by deliberately 
refusing to recognize it should impair the principle of law 
itself. • 

In actual fact, however, judicial decisions are far more 
than merely declaratory in their nature: they contain a 
construfctivo element and serve to expand the existing law 
into a more and moi^e detailed interpretation. For%io 
statute can be so minute in its provisions as to contemplate 
all possible cases^ and to admit always of only one 
# * 199 . . 
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construction. Whether the letter of the law is silent, the 
judge is called upon to attach to it the meaning which may 
be considered “ reasonable,” that is to say, which is con¬ 
sistent with the general princij^les of morality and public 
policy. In countries such as Enghind and the United 
States this principle is carried very far; for here the decisions 
once given are viewed as precedents for future ones. Such 
precedents are not, of course, absolutely binding, but the 
presumption, whore identity of circumstances can be 
established, is vastly in their favour.^ The process of 
adjudication thus amounts to a supplemental form of 
legislation, and a large part of existing law is said to be 
“ made ” by the judges. 

The nature of judicial functions, viewed in this light, 
rh'arly dcunands that the judiciary must 1)0 as im])artial 
as is humunly possible. Not only iiuist their own pecuniary 
interests he unatTected by the legal decisions given by them, 
hut they must ho removed entirely from the play of political 
interests. 11 is for this reason that in a welhordcred govem- 
morit the judiciary should he adequately p{\id by a compen¬ 
sation not affected by the number and nature of their 
decisions, and should enjoy permanent tenure »of office 
and be independent of the good will or ill will of the other 
branches of the government. This object is adequately 
effected in the national government of the United States; 
the constitution (Art. 3, § 1) [describes that “the judges, 
both of tlie supreme and ’the inferior courts, shall hold 
their offices during good behaviour, and shall, at stated 
times, receive for their service* a compensation which shall 
not he diminished during their continuance in office.**' 
The*same is true in the case of Great "pritaiu. The English 
judges until the close of the seventeenth century held 
thtir office at the pleasure of the Cro^A'n, a position obviously 

‘ For a brief discussion of tlio theory of precedents, see P. Vinogradoif, 
Cotn7non Sen^e in Law (1914), pp. 172-78,‘ ^ 
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inconsistent with impartiality. The Act of Settlement 
(1701) declares that “ judges’ commissions shall be 
quamdiu se bene gcsserint, and their salaries ascertained 
and established.’* Removal can only be made “ upon the 
address of both Houses of Parliament.” ^ The position 
of the judiciary thus established has never been altered. 
The system has also been adopted in the British colonies. 
The permanent and indc'pendont tenure of the judges thus 
secured in the United States and in the British Empire, and 
found also in France and other leading countries, is unfor¬ 
tunately not universal. The commonwealths of the United 
States arc a notable exception. In many of these a false 
conception of the principle of popular sovereignty, and 
the vicious influence of the doctrine of “ rotation in office,” 
has led to the election of the judges by the people for a 
stated term of years, fn some states, it is true, the judges 
arc nominated by the Governor or elected by the legislature; 
in some also tijev liold office during good behaviour. But 
the majority of judicial positions in the state governments 
are held by eleeJ:ion for a stated term, often as short as 
two years. Such an institution cannot be too strongly 
condemned. It exposes the judges to the influence of 
political and personal motives in their conduct on the 
bench, impairs the impartiality of their decisions, and inevit¬ 
ably lowers the character of the judicial body. The 
situation is aggravated when the judges, as is the case in 
certain states of the Union, are*made subject to “ recall,” 
that is to say, dismissal, by a popular vote.^ 

2. The relation of the cdurts to the executive and 
to the legislature. Certainty of tenure and of com¬ 
pensation guarantees 3 ,the judiciary against being unduly 
controlle^i by the other branches of the government. The 

^ Anson describes this as a tenure “ as regards the Crown during good 
behaviour, aa i«gar^ Parliament at pleasure.’* It is practically a 
permanent tenure. 

* See abo^e. 
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question next ^arises, whether and to what extent the 
officers of the legislative and executive departments are 
to be protected from the power of the judiciary. That 
their original appointment or Section is not made by the 
judiciary, goes without saying. But it must be further 
decided whether, while they are in office, the legality of their 
official acts is to be subject to the decisions of the courts. 
Shall tlie judges have power to decide whether the legislature 
or the executive, or any part of the executive, has acted 
in excess of its lawful power ? To an American unacquainted 
with fori‘ign governments, the answer seems self-evident, 
for the principle of limited constitutional powers and 
responsibility before the courts lies at the basis of the 
American system. But on tliis most important point of 
public law the usage of modern states is divided between 
two sharply contrasted systems. In the United States, 
the Latin-Amcrican republics. Great Britain and her 
colonies, the officers of the government are responsible 
before the law courts. The complete legal immunity of 
the British sovereign, and the immunity (except by impeach¬ 
ment) of the President of the United States, are exceptions 
of a special nature which need not he considered in this 
connection. On the other hand, it is the prevalent usage 
in the continental countries of Europe that the ordinary 
courts of law have no power to question the legality or 
decide as to the constitutionality of the official actions 
of the legislative and eiSecutive officers. A closer con* 
sideration of the consequences of these antagonistic prin¬ 
ciples ^vill show how greatly the relations of the government 
to the individual citizens are affected thereby. 

TThe case of the British Empire less complicated, and 
may*be treated first. In the United Kingdom every servant 
df the state (except the King) is responsible for his actions 
before the ordinary'courts of law. “ Every official,** sa^s 
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Mr. Diceyfrom the Prime Minister down to a constable 
or a collector of taxes, is under the same responsibility 
for every act done without legal justification as any other 
citizen. The Reports abound with cases in which ofiicials 
have been brought before the courts, and made, in their 
personal Capacity, liable to punishment or to the payment 
of damages for acts done in their official character but 
in excess of their lawful authority.” Not only the members 
of the executive civil service, but the officers and men 
of the army are individually liable before the ordinary . 
tribunals for any unlawful acts, even if performed at the 
command of a superior officer. “ The position of a soldier,” 
says the same authority, “ may be, both in theory and 
practice, a difficult one. He may, as it has been well said, 
be liable to be shot by a court-martial if he disobeys an 
order, and to be hanged by a judge and jury if he obeys it.” 
In spite of the apparent anomaly involved in the last 
instance, the protection afforded to individual liberty by 
this responsibility of executive officers cannot he over¬ 
estimated. In,the case of the British legislature there 
cannot, of course, be any such thing as a statute made 
in excesi of pOAver. For since the Parliament (used here 
in its legal sense of King, Lords, and Commons) is supreme, 
every statute that it makes is legally a good statute and 
cannot be questioned by the courts. But the legislative 
enactments of any minor body (such as a county council) 
are always subject to he passM upon by the courts, and 
perhaps set aside on grounds of illegality. 

It is in such countries ds the United States that the 
principle of judicial decision on the validity of the actions 
of the government jjias the greatest consequences. Here, 
as in England, the officers of the executive are respbnsffile 
to the courts for theii* official actions. But this is by no 

^ Law of the Constitution, chap. Ti, 
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means all. For since the national and state legislatures 
are given by the constitution only a certain definite and 
limited power, it becomes the duty of the courts to decide 
whether or not the legislature in the making of any statute 
has (;r)iifined itself to the powers it legally possesses. Where 
such is not tlie case the court (though it cannot abolish 
or amend the statute itself) can refuse to ajiply it in the 
individual case before it, which is in practice equivalent 
to declaring the statute invalid. Americans are apt to 
regard this power of the courts as a necessary consequence 
of a written constitullon. For liow else, it might be asked, 
can the legislature and tbe (‘xeciitivo be duly confined to 
the jiower granted Ihem? Logical as this seems, it 
remains true, as will prc'sently lie showm in the cases of 
France and Germany, that tlie existence of a written con¬ 
stitution is not always accompanied by this revisional 
powair of tli(i ordinary courts of law. That such an institu¬ 
tion shoidd Jiavo grown up in the United States is one of 
the most felicitous features of American political evolution, 
'riic germ of its de^velopment is found under the colonial 
governments, from which in the last resort appeal might 
be taken against any action of the legislature or dbcecutive 
of the. colony to the King in Council. The written charters 
that had been so familiar in colonial history, and still existed 
at the revolution in Massachusetts, Rhode Island, and 
Connecticut, prepared the way for written constitutions 
limiting the powers of the organs of government. The 
severing of the connection of the colonies and the Crown 
rendered it necessary to substitute something for the 
appellate jurisdiction of the King in council. Even before 
the mgldng of the federal constitution (1787) the judiciary 
of^the new state governments had begun to occupy this 
field. Several decisions of state tribunals are recorded in 
w'hich acts of the legislatures are declared unconstitutional. 
In the reporf of a Virginia case in 4782, in which point 
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was raised, it is stated that “ Chancellor Blair with the rest 
of the judges was of the opinion that the court had power 
to declare any resolution of the legislature, or of either 
branch of it, unconstitutiaial and void.” ^ The federal 
constitution of 1787 did not in terms lay down this func¬ 
tion of the courts; but the projier sanction for it is found 
in Art. 3, § 2, and in Art. 6, of the constitution. “ The 
Judicial Power,” it is laid down, “ shall extend to all cases 
. . . arising under this Constitution.” Moreover “ this 
Constitution and the Laws of the United States which shall 
be made in pursuance thereof . . . shall be the supreme 
Law of the Land : and the judges in every State shall be 
bound thereby.” The case of Marbury v. Madison (1803), 
in which an act of Congress was declared unconstitutional, 
definitely established the precedent for the later working 
of the national government. The constitutional relation 
thus established between the judiciary and the other 
branches is not, however, unique in the United States. 
In the Dominion of Canada, for example, the judiciary 
exercise an anahigous ])owu‘r in their interpretation of the 
British North America Acts, and the judges under the 
federal s/stem of the Australian Commonwealth are 
entrusted with a similar function. 

Widely contrasted with the relation in which the American 
courts of law are thus seen to stand as regards the Congress 
and the officers of the executive, is the position occupied 
by the courts in the chief Continental countries of Europe. 
The latter, as w^e have seen, are (with the exception of 
Hungary) countries with written constitutions. Yet the 
courts of law are not found to exercise the function of dech^r- 
ing the acts of the legislature unconstitutional. In/uch 
countries as France and Italy this is not so surprising^ 
for these are not federal governments, and the constitution 
in these cases is concerned only with the organization 
* W. W.-Willoughby, Court of the United Staten^ ohap. v, 

9 St 
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of the government, and with the protection of individual 
liberty, and not with the division of legislative power 
between central and local authorities. As a consequence 
of this, the French courts do n\>t question the validity of a 
statute. Conceivably a French statute might be grossly 
unconstitutional; a law', for instance, which professed to 
abolish the republican form of government would be in 
direct violation of the constitution. But in practice such 
do not occur. In the case of the former German Empire, 
which was federal, and which had a written constitution, 
one would have expected to find the courts constantly 
called upon, as in the United States, to adjudicate upon 
the constitutionality of sbite and federal laws. In point 
of fact no such decisions were given. Isolated cases 
occurred in which the courts (the federal as well as state) 
declared certitin stiuutes of the minor German legislatures 
to bo in violation of the state constitution. But the legality 
of imperial statutes, once made, passed unquestioned. 
The bulk of authority, supported by the declaration of the 
Reichsgericht (or imperial court) itself, was in favour of 
‘admitting that such a rovisional pow'er existed. Other 
authorities took au entirely opposite view'. Sidee no law' 
of the imperial legislature went into force until officially 
promulgated by the Emperor, these writers regarded the 
promulgation as itself supplying the necessary test of con¬ 
stitutionality. Be this ag it may, the fact of the matter 
remained that imperial statutes W'ere always accepted by 
the courts as valid. More^ noteworthy still is the fact 
that in the federal republic of Sw itzerland the same practice 
psevails; indeed it is a provision of the Sw'iss constitution 
thatc every statute passed by the Federal Assenjbly must 
Le accepted as valid.^ 

3. Administrative law and administrative courts. 

But the absence of this revising power of the courts is not 

^ Constitution, Art. 113. 
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the only point in which Continental practice is at variance 
with that of America. Tlie whole status of executive 
officers before the law is different. The principle by which 
every official in England a'hd America is responsible to the 
courts for his official actions does not apply. On the Con¬ 
tinent this form of liability is replaced by the regulations 
and procedure known as administrative law.^ Under this 
system public servants acting in their official capacity 
are not subject to the jurisdiction of the ordinary tribunals, 
but can only be called to account before the administrative 
courts. These are specially constituted bodies composed 
for the most part of members of the executive. In France, 
for example, there is a graded service of administrative 
courts which exist parallel with the ordinary tribunals. 
In each department the prefect and his prefcctorial council 
(appointed by the President) act as an administrative court. 
Special jurisdiction is exercised by the court of accounts, 
councils of revision (as to military recruiting), colonial 
courts of conllici, and certain councils for public instruction. 
Final jurisdictimi is exercised by the council of state,^ 
a body nominated by the President. A special body (the 
tribunal bf conflicts), made up of equal representation 
from the two kinds of courts, together with the ministers 
of justice and two added members, decides on cases of 
disputed competence. The jurisdiction of administrative 
courts over official actions is pot indeed quite without 
exception. “ The ordinary coiurts have, as a result of 

^ The term administrative law more than one sense: as used in 
France {droit admimslralif) it refers not only to the law covering the 
relation of the administrativ^o authorities towards private citizens, but 
also to the whole of the public law relating to the organization of ^he 
state. In English it is more commonly used in the former restricted 
sense. For the operation of administrative law in Continental Europe 
the student may consult Simonet, TraiU EUtnetAaire de Droit Public 
(1B97), and Goodnow, Comparative and Administrative Law (1897). 

• For the precise composition of this council, which is partly an 
advisory executive body and partly a judicial tribunal, consult i>e la 
Bigne de Villeneave, Eliments dfi Droit Constitutionnel Franfais, part i., 
chap, ill., § Art. 3. » 
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statutory provision, tlie entire control of the matter of expro- 
priatioii or the exercise of the right of eminent domain. 
Again, arrests made by the administration arc under the 
control of the ordinary courts as a result of the Penal 
Code. It is true also that where tlie government or a 
department of the government becomes a party to an 
ordinary commercial contract the jurisdiction is in part 
given to the ordinary cfmrts.” ^ But in the main the state¬ 
ment holds good that in France, and in the European 
Continental countries generally, conflicts between individuals 
and the administration arc settled by the administration 
itself. 

The administrative system of courts originated in France 
with the extension of tlui absolute centralized monarchy, 
which f-ended to su])plant by royal oflirials the older local 
tribunals. The Coustituent Assembly of 1789 expressly 
adopted the principle of executive courts for passing upon 
tlie acts of the executive. In doing this they hoped to 
fr(*e tlio ex(?cutive from being unduly dependent on the 
judicial braneli of the government, and found the warrant 
for their action in the familiar dogma of the separation 
of powers. “ The constitution will be equalh violated 
if the judiciary may intermeddle Avith administrative 
matters and trouble administrative officers in the discharge 
of their duties. . . . Every act of the courts of justice 
whicli purports to oppose or arrest the action of the adminis¬ 
tration, being unconstitutional, shall be void and of no 
effect.” ^ The principle thus established has been adopted 
by the siicccssiA’^e governments that have ruled over France. 
Though nominally abolished at the inception of the Third 
Republic, the technical interpretation of the ^iecree of 
repeal has been such as to render it ineffectual in practice. 

' Goodnow, Cwnparativc. AdminiHtrnlivf Law. 

“ Instniotions to the Law of Aug. 10-24, 1790, Cited by Goodnow, 
oj). cit. 
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Theoretically dependent on the principle of distributed 
powers, it has really commended itself as a means of 
strengthening the hands of the executive government. 
Some writers have indeed sought to sliow that the adminis¬ 
trative courts themselves afford a valid protection of 
individual" liberty. But the bulk of the evidence seems 
to prove that the rights of the individual are. of necessity 
sacrificed under a system in which the executive may be 
at one and tlui same time the aggressor and the judge of 
the aggression. 

4. The electorate : evolution of universal suffrage 
in leading countries. In spcfiking of the executive, 
legislative, and judicial branches of government, reference 
has frequently been made to the election of the officials 
of these departments by the people. Let us therefore 
conclude the discussion of the organs of government by a 
brief treatment of the electorate, 'J'he bodv'' thus desi^- 

c* 

nated is not identical with the whole body of citizens. 
A citizen means any individual member of a stiite, male 
or female, who owes it allegiance and who may claim its 
protection, but the electorate only includes those who 
under the^ suffrage laws of that particular state, enjoy the 
right to vote. The electorate, or voters, are sometimes 
spoken of as the “ political people,” to distinguish them 
from those who have no direct legal share in the conduct 
of public affairs. The French constitution of 1791, anxious 
to harmonize the principle of pbpular sovereignty with a 
very restricted suffrage, spoke of these two classes as “ active 
and passive citizens.” 

The right of the general body of the people to vote for 
representatives to govern them is the corner-stone of the 
free institutions of Great Britain and America. The origin 
of this representative government lies hidden at the very 
beginnings of Anglo-Saxon institutions. In Saxon England 
we find every township sending up an elected reeve and 



210 THE STRUCTURE OF THE GOVERNMENT 

four men to represent it in the court, or general meeting, 
of the shire. It is presumed that in such early eleiitions 
all free men had a i>art. But at the very beginnings of 
parliamentary government in ^ England the right to vote 
tended to restrict itself to owners of land. This was only 
natjiral in a country like England, in the fifteenth century, 
where wealth, social standing, and ownership of land were 
almost identical terms. A statute of Henry VI (1430) 
limited the right to vote in county elections to residents 
possessing a freehold worth forty shillings a year ? ^ The 
value of money having changed as between the fifteenth 
century and the opening of the twentieth in a ratio of at 
least one to fifteen, this means a quite high j)ropcrty quali¬ 
fication. Although the clause requiring residence fell 
into disuse, this statut<‘ governed the franchise in the 
English coimticH for four hundred years. In the boroughs, 
too, the suffrage, though varying greatly from town to 
town, rested for the most ])art either oil the possession 
of real estate or the payment of taxes. Thus it came about 
that in the course of time the riglit to yote became per¬ 
manently as.sociated tvith the liolding of property. This 
political fact was accompanied, as is usuallythe case, 
by an explanatory political theory. 

The property-owner was viewed as having a stake in 
the community, and his vote was regarded as the conse¬ 
quence, not of his personal citizenship, but of his property. 
In the American states in llie early years of their independ¬ 
ence this theory was prevalent. The suffrage, and with it 
the right to be elected, rested on quite restrictive property 
qualifications. Even in Revolutionary France the first 
constitution (1701) included among,its “active citizens” 
only those who paid annually a “ direct tax equal at least 
to the value of three days’ labour. ’ 

But the democratic ideas which vorked themselves 
^ Anson, Law and Custom of the ComtiUtion, part i., okap. v., seo. ii., § 1. 
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out in the philosophy of the eighteenth century and in 
the French and American revolutions gradually led to 
the dominance of a quite difierent view. This was the 
L principle of (so-called) “ Universal suffrage/’ of the right 
of all adult cajiable citizens to vote, by virtue of their 
being suc'Ji, and irrespective of the holding of property. 
This doctrine was proclaimed by the Jacobins, or extreme 
republicans among the French revolutionists, though even 
among these only a minority considered that women 
should share in this “ universal right.” ^ "J'he influence 
of the same theory was seen in America in the early jmit 
of the nineteenth century, when the states abandoned the 
principle of a property qualification, and moved nearer 
and nearer to manhood suffrage. In England, too, where 
abstract political theories have but little w'eight, the piac- 
tical injustice of the restricted franchise led to the long 
agitation cubninating in the Parliamentary Reform of 
1832. Tlie various governments which have modelled 
tliemselves on those of Britain an<l the United States 
have adopted ako the principle of uni\ ersal suffrage. 

In the democratic countries at the opening of the present 
century t*he people entitled to vote represented a fraction 
of the population ranging from one-fifth downwards. 
The general principle was that of the admission to the polls 
of all tlie adult male citizens of mental and moral capacity. 
The principle was extremely simple, and in some states 
was applied to the whole community by a single and com¬ 
prehensive law. Thus, for example, in France, the law 
of July 7, 1874, granted the suffrage to all male citizens 
of France at least twenty-one years of age. vSimila^Jy 
the right to vote for -members of the German Reichstag, 
the popular house of the imperial legislaiurc, w'as grants 
by the constitution to all resident male citizens of the 

^ For the question of female^uilrage during tho French Revolution, 
Aulard, politi^e de la involution Fmn(aise,jaAy <)e consulted. 
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Geniian Empire who had reached the age of twenty-five.^ 
This is the situation which still obtains (1920) as the general 
rule ill Continental Europe. But in the English-speaking 
democracy a profound altorat/on has taken place by the 
extension of the sulTrage to women. This may be regarded 
ns among the most striking political developments of the 
twentieth ci-ntury. 

Till} claim of women to vote received but little support 
in the earlier phases of modern democracy. Even the 
enthusiasts of the American and French revolutions for 
the most part took for granted that women’s “ natural 
sphere ” lay elsewhere than in political activity. Only 
such exceptional groups as the Cordeliers of the French 
Re,volution, orsueli isolated writers as Mary Wollstonecraft,^ 
advocated the political rights of women, and their advocacy 
attracted but little attention. During the first half of 
the iiinetcentli century the subject w^as of little more than 
academic importance. But the result of economic changes 
which more and more converted women into wage-workers, 
and substituted machine production f^^r the domestic 
, industry of the home, was reflected in the increasing demand 
for political rights for women. John Stuart Mill’s book 
{The Subjection of Women), published in 1869, may be said 
to mark an epoch. The right to vote was first granted 
in newer communities such as certain of the westem states 
(beginning with Wyoming in 1869), and in Australasia. 
By the end of the first decade of the twentieth century the 
issue had been recognized as one of prime importance. 
The vexatious tactics of the*“ suffragettes ” overcame the 
ipertia of the British political temperament. The recog- 
nitipp of women’s W’ork in the war-afforded a pretext for 
tjje dignified rotseat of previous opponents. The British 


* Constitution of the Empire, Art-. 20. 

• See Mary Wollstonecraft, Vindication of the Rights of Women 

(1792). . , 
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Franchise Act of 1918 and the amendment to the constitu¬ 
tion of the United States described below may be taken 
as indicating the definite acceptance of a cardinal principle 
of government not likely tcf be abandoned. 

In the light of these clianges the right to vote as it exists 
in Great Britain and America may now be treated in detail. 
In the United States the suffrage, though extremely demo¬ 
cratic both in principle and practice, is extremely complex 
in its legal details. The constitution originally left the 
matter in the hands of the state governments; in voting 
for members of the federal House of Representatives, the 
voters (Constitution, Art. 1, § 2) “ in each State shall have 
the Quahfications requisite for Electors of the most numerous 
Branch of the State Legislature.” To this is to be added 
the provision of the Fifteenth Amendment: “ The right 
of citizens of the United States to v’^ote shall not be denied 
or abridged by the United States or by any State on account 
of race, colour, or previous condition of servitude.” In 
1919 a further amendment was pro])osed l\y Congress and 
submitted to thes states to the effect that ” tlie right of 
citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account 
of sex.” Meantime a large number of states (sixteen by 
the end of 1919) had already granted full suffrage to women, 
and a partial suffrage existed in most of the others. The 
suffrage laws of the separate states, though all agree in 
excluding persons under twenty-one years of age, vary very 
much in reference to qualifications. ‘Some states grant 
the suffrage to aliens, otherwise qualified, who have declared 
their intention to become citizens. The term of necessary 
residence, in the state previous to voting varies from three 
months (Maine) to two^ears (Alabama*and others); 
also does the requisite term of residence (if any) in county, 
town, or precinct. The general list of exclusions comprises 
insane* persons, idiots, aifd felons. Most states exclude 
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paupers, and some specifically exclude the Chinese (Cali¬ 
fornia, Nevada, Oregon), In several of the Southern 
states peculiar suffrage laws were adopted to circumvent 
the Fifteenth Ajiiendment in ftr-der indirectly to prevent 
the negroes from voting. Thus in Louisiana the right to 
vote was restricted to citizens of the United States who 
were able, to read and write, or wlio owned three hundred 
dtfilars’ worth of property assessed in their names, or 
whoso fathers or grandfathers were entitled to vote on 
Jamiarv 1, 18G7. 

In the case of the United Kingdom the parliamentary 
franchise, until the statute of 1018, was of the most com- 
]fiica1ed character. The reason for this is that Parliament 
had never wseen fit to revise the existing franchise at a single 
stroke and to repeal all previous statutes and substitute 
for them a single and uniform suffrage law. Instead of 
this, each measure of parliamentary reform only partially 
repealed existing legislation. Three great statutes were 
j)assed in the nineteenth century in extension of the right 
to vote. The Reform Act of 1832 widened the old county 
franchise by including tenants as well as owners of land, 
and gave the borough franchise to rate-paying ho&seholders 
occupying premises worth at least ten pounds a year. 
The Reform Act of 1867 further extended the franchise. 
Finally the Representation of the People Act of 1884 
established in Enghind and^ Wales, both in towns and county, 
a very democratic suffrage : any citizen was entitled to 
vote who was of the male sox, at least twenty-one years of 
age; was either the owner or the lessee of land or premises 
of a certain yearly value, the sum varying according to the 
nature of the tenure; or else occupied, or was,a lodger 
ifL, fixed premiaett of a certain yearly value, or on which 
the local rates had been paid. The qualifications for the 
parliamentary franchise in Scotland and Ireland were 
similar tOj though not identical with, those in England. 
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In addition to this, persons might bo qualified by virtue 
of the remnants of earlier imrepealed laws; they might, for 
example, be voters by virtue of being born and resident 
freemen of certain towns, flr liverymen of one of the city 
' companies^ of the city of London, or as graduates on the 
electoral roll of Oxford, Cambridge, Dubbn, or London, 
etc. The list of excluded persons comprises aliens not 
naturalized, idiots, convicted felons, and members of the 
peerage.^ The complex historical aspect of the English 
suffrage and its practically democratic operation is highly 
characteristic of the growth of English political constitu¬ 
tions. Little heed is taken of the logical requirements of 
abstract political theory, provided tliat the practical opera¬ 
tion is not, to an appreciable degree, repugnant to the 
demands of common-sense justice. The growth of demo¬ 
cratic sentiment during tlie Great War led to the adoption 
in Great Britain of a new franchise law, the Representation 
of the People Act, involving great changes. All men, not 
disqualified os aliens, conscientious obj(‘clors (five years), 
etc., have the right to vote if twenty-one y(‘ars of age and 
six months of fixed residence. All women, not disqualified, 
vote who are thirty years of age and either local government 
electors or the wives of local government electors. A bill 
introduced in 1920 to lower tlie age-limit of women voters 
to twenty-one failed to pass. 

The right of women to vote is now very widely recognized 
in the British s(df-governing Dmninions. In all the states 
of Australia women vote both in state and federal elections. 
In New Zealand also women possess the franchi>se on the 
same terms as men. In Canada women have the right 
to vote in most of the nine provinces, including th§ four 
western provinces, but ^ot Quebec. Ui>til 1917 the rlg];it 

' For further information the student consult Sir William Anson, 
Law ahd Custom of the Constitution, and A. Lawrence Lowell, (foi’ernment 
of England.^Gb.Hji. ix. 
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to vote in federal elections in Canada was confined in each 
province to tlu* voters qualified under provincial law. 
The fetleral government under the British North America 
Act of 18G7 had the right to'malce a. general Dominion 
franchise, but had preferred (except during a brief period, 
1885 to 1898) to leave the matter to the provinces. An 
Act of 1917 allowed certain women (wives and mothers, 
etc., of soldiers) to vole in the general election of that year. 
After the war a Dominion Franchise Bill was presented to 
Parliament in 1919. 

5. Representation of minorities. A question of 
especial interest in reference to voting is the representa¬ 
tion of minorities. Tf the members of a national legislature 
Avere all elected out of the Avhole community on one “ general 
ticket ”—(*ach voter voting as many times as there were 
places to b(^ filled—it is clear that there Avould be a minority 
group of voters who elected none of their candidates. 
So glaring an illustration of the “ unrepresented minority 
does not in practice occur. The need of representing at 
least a part of the {)coplo in each distrietj naturally leads 
'to the division of the whole country into districts, from each 
of which a candidjite, or a group of candidates, elected. 
But even with such a division into districts, a number of 
the people in eacli throw away their votes on a candidate 
not elected, and thus remain in a sense unrepresented. 
Moreover, under such a system an cdected candidate prac¬ 
tically always receives more votes than the mere majority 
necessary to elect kim. In many cases this surplus of 
votes is very large. Where party candidates are elected 
dlV^rict by district it may well happen that the candidates 
electej^ from one party have so large a surplus of wnneces- 
safy votes, in the constituencies that they carry, that their 
reprcsentjitives may poll a majority of the total popular 
vote and yet be in a minority in the legislature. This 
evil may b<j aggravated if those ill power so divide up the 
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election districts as t<) make the most of the votes of the 
adherents of their own party and to make the least of the 
votes of their opponents. This is tlie process known as 
gerrymandering, and is, unfortunately, only too familiar 
in modern politics. At tiiiu's it is ofkcted by so allotting 
the electoral districts that the adverse voters will he too 
few everywhere to carry any district. If tliia is impossible, 
the districts are so contrived as to “ bunch together ’’ the 
hostile voters, and thus it results that when they do carry 
a district, they carry it by a needlessly larg(‘. majority, and 
so practically lovsc a lot of voters. 

Much attention has been given to the problem of Jiow 
to represent tht; minority, and various schemes have been 
proposed for this purpose, and to some extent adopted. 
Of these a few mav be mentioned. The most iiotew'orthv 
of all, histurically, is tlie scheme of Mr. Thomas Haro, 
which attracted considerable attention in England in the 
middle of the nineteenth century.^ This was the plan 
of “ self-made constituencies.” Instead of dividing the 
country into districts, it was proposed that any candidate 
should be elected for whom sufficient votes were east 
anywhere*in the country. The number required was to be 
found by dividing the number of voters by the number of 
seats in Parliament to be filled. By this means any par¬ 
ticular minority groux), instead of being scattered in district 
constituencies, and everywhere swamped, could combine 
themselves into a united vot^. The scheme, however, 
demands too elaborate a political a«tivity on the part 
o| each voter to be at all practical.^ 

Another method of minority representation is the plan 
of “ limited voting,” This can be used whenever several 
candidates are to be elected to form a J)oard or councj^; 
it would not apply to districts where only one candidate 

J Thomas Hare, The. Election of Repreeentativea, 1869. 

* For criticism see Bagehbt, English Constitution^ obap. vi. 

4 • 



218 THE STRUCTURE C'F THE GOVERNMENT 


is to be elected. Each voter is allowed to vote, not for as 
many candidates as there arc places to fill, but only a limited 
number of times. For example, in the elections to a city 
council, there may be twelve piaces to fill, but each voter 
has only *scven votes. The result is to elect seven members 
of one political party, and five of the other. No one party 
could elect all unless strong enough to divide its adherents 
into two distinct voting groups and still defeat the other 
party. Such a system meets the ease of representing a 
second party, but may, of course, leave a further majority 
unrepresented. Similar to this is the cumulative vote. 
In this plan, where a number of persons art' to be elected, 
each voter may vote once for each of several candidates, 
or give all his votOvS to one. Thu.««, if twelve candidates 
had to be chosen, a very h'oblo minority could get a repre- 
sentativo if each person gave all his votes to the same 
candidate. 

Blit a much more important method of representing 
minorities is that now universally advocated and,already 
widely adopted under the naTue of “ prgportionfil repre- 
'‘sentation.” ^ There are various scliemes under this general 
class, all based on the original proposals of Thoilias Hare. 
The one best known and most used is that of the “ single 
transferable vote,” sometimes called also the “ Hare 
System ” or the “ Hare-Spence System ” of proportional 
representation. Its basis is found in the election of members 
of a legislature or council fiot from single-member districts, 
but in groups, Th/^ number of votes necessary to elect 
a member is found by the simple arithmetical process of 
dividing up the total number of voters by the seats to be 
filled^ Each voter indicates not merely bis fir§t choice 
apiong the candidates, but hks second, third, and so on. 
In counting the votes any candidate with a sufficient 

‘ The authority here par excelknve is John R. Humphreys, J^ropor- 
tional Jtcpresgntation (1911}. * 

• t 
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number of jfirst-choicc votes is forthwith declared elected. 
The surplus of his first-choice votes is divided proportion¬ 
ately among those who figure as second choices on the 
ballots on which he was^first. The serious limitation 
of such a system is tliat it demands multi-member con¬ 
stituencies.* In many communities the desire to have a 
small area (a town, a county, etc.) represented as such 
militates against the introduction of the system. A second 
proposal imdertakes to meet this difficulty by the pbm of 
the “ Alternative Vote.” In this the single-member con¬ 
stituency is used by the voter indicating first, second, 
etc., choices of candidates. A candidate wil-h a clear 
majority of first choices is declared elected. Failing such a 
majority, the lowest candidate is eliminated and the second 
choices on his ballots turn into firsts, and so on till some 
one is elected. But examination will show that the results 
of such a plan do not go very far in representing minorities. 

Proportional representation under the single transfcnible 
vote is now widely used. It was introduced in Tasmania in 
1896. In Soutl\ Africa it was introduced (1909) for the 
election of the Senate. It was applied in Now Zealand 
(1915) to the election of the Icgislaf ive council, and is made 
optional in cities. It has been introduced in the elections 
to the legislature of New South AVales (1918) and in the 
city of Sydney, It is widely used in municipal elections 
in Ireland, and under the Representation of the People Act 
of 1918 it was adopted for th(? University constituencies 
in the British parliamentary elections^ In America it has 
been introduced in the electibn of city councils, as in Cal¬ 
gary, Kalamazoo, Boulder, and various cities in British 
Columb^. The method of proportional representation 
was also applied in the election of the Gei^an and Austrian 
National Constituent Assemblies in 1918, and is used in the 
parliamentary elections of Holland, Italy, Sweden, and 
Switzerland. • 
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CHAPTER V 


FEDERAL (iOVERNMENT 

1. Importance of the fe<leral principle; ita hietorical development,— 
2 The different kimls of federations.—Sovereignty in a feeloral 
■'Is' state.— i. Utility of the federal principle in effecting a compromise.— 
6. Distribution of power in federal states.—G. Conclusions. 

1. Importance of the federal principle ; its historical 
development. The subject of federal government is 
so important that it may well merit a separate chapter. 
The origin and growth of federation and the purpose it 
has served in the evolution of the past are among the 
most interesting topics of historical study. Of the political 
problems of our own time none are of more vital bearing 
than the relation of the local and central powers in a 
federal system. In the development of modern statiis the 
principle ^f federation has played a prominent part. It 
has supplied tlie requisite cohesive power to bind together 
the CO mi non widths that compose the United States and 
the unequal monarchies and free cities that are joined into 
the German Empire. Mexico, Brazil, and Switzerland are 
federal republics. The British “’Empire is, as a whole, a 
unitary state, but its two most important dependencies, 
the Dominion of Canada and the Commonwealth of Aus¬ 
tralia, are, when considered separately, federal systems 
closely f;esembling that of the United Stfites. As far as 
our present political vision reaches, it^ seems as if 
attempt to create a universal state must proceed along 
the lines of federation. It may perhaps be reasonably 
thou^t that. the experience now being gained in the 
s 221 * 
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construction of composite governments on a federal plan, 
is supplying to civilized mankind tke requisite training 
for the making of the world-state of future ages. 

It is impossible to over-estimate the important part that 
has been played by federation in the history of political 
growth. Speaking broadly, one of the chief features in 
the evolution of civilized government has been the exten- 
tion of the area covered by a single political unit or state. 
This extension has not, of course, ])rocecded always in a 
continuous chronological course. Modern Switzerland is 
but a diminutive state when compared with the Rorri^ 
Empire. Yet it is true in the main that one of the most 
notable and most essential factors of political progress has 
been the increasing size of the territory brought into a 
single state,^ To accomplish this, two great historical 
forces liave been at work. Of tlicse one is the principle 
of conqu('st, ahsoifition, and expansion. The growth of 
the hVench monarchy and the spread of British dominion 
illustrate this. The other has been the principle of 
deliberate federal union, whereby a basis of compromise 
is afforded permitting the j)olitical junction of previous 
states which arc too closely connected by' situation, 
langiia go, and customs to remain apart, but which are 
too unlike in area, local customs, etc., to permit of 
complete amalgamation. Of these two methods the 
one is the path of peace, the other is the path of 
war. No lasting tinion (fi the great staters of the world 
can now be expected from the process of conquest. 
If united at all it must be only by means of a union 
^hich wdll destroy neither national pride nor national 
auto;iomy. 

, In its broade8+^^ sense the term ^federation indicates any 
form of union entered into by two or more independent 
states. Numerous historical examples at once suggest 

‘ ^ See also Part T,, chap, iii., § 5, above. 
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themselves. At the very begiimiug of political liistbry we 
have the famous Achsean League. This was originally a 
defensive alliance of twelve cities of the Peloponnesus, 
but in its later shape, as i 'vised in tlie third and second 
centuiies (b.c. 281--1U)), this “after-growth of Hellenic 
freedom ’’^assumed a more elaborate character. It included 
Corinth, Megara, and many other important city-states of 
southern Greece. Each city retained the control of its 
own internal regulation, but surrendered into the hands 
of the league the control of foreign relations and war. 
“ There was,” says Professor Freeman,^ “ an Achaean 
nation with a national assembly . . . no single city could 
of its own authority make jK'ace or war.” Had it not 
been for the rise of the world-power of the Roman Emjare, 
such a league might have sup])lied a means of converting 
the Greek city-statt' into a territorial national state. In 
later history the short-liv^ed combinations of Italian cities 
in the thirteenth and fourteenth centuries may perhaps 
be spoken of as federations. A more conspicuous example 
is seen in the growth of modern Switzerland. Hero the 
forest districts of Uri, Scdiwyz, and Uulerwalden, still 
nominally subject to the Einperor, bandt'd themselves 
together for protection in 1291. The hiiigue thus formed 
grew in extent and power. Other districts and the free 
cities of Berne and Zurich were joined to it. The defeat 
of Austria in the end of the fourteenth century gave it 
a practical independence, which w^as finally confirmed by 
the Treaty of Westphalia (1618). In the confederation 
thus formed each member retained its separate indepen¬ 
dence, mutual protection being the only purpose of the 
union. Though for a time amalgamated by the inter¬ 
ference of the French Revolutionists into^a republic, “ oge 
and indivisible,” it was not until the changes effected by 

the constitutions of the nineteenth c^entury (1818 and 
< 

1 Freeman, Federal Government. 
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1874) that Switzerland lost the appearance of a defensive 
league of separate states.^ 

A similar league was that existing between the inde¬ 
pendent states of North Ainociea under the Articles of 
Confederation (1781--89). Here each state was a separate 
body politic. The only form of common cdntrol was 
exercised through the Congress, a body of delegates which 
had no power to compel the states to its will, and no 
power to command or to tax the individual citizens of 
the thirteen states. The federal constitution, made in 
1787 and put in force in 1781), established in the place of 
this a single federal state, in which the central govern¬ 
ment was broiiglit directly in coAtact with the citizens. 
Tile course of the nineteenth century has witnessed several 
federations of historical importance. Of these, the Swiss 
constitutions of J8I8 and 1874, the federation of the pro¬ 
vinces of Canada into the Dominion (1867), the creation 
of tlio North Cormaii Confederation (1867) and the German 
Empire (1871), together with the federation of the Common- 
w'ealth of Australia (1900), are the most j^alient examples 
Other countries, too, such as Mexico and Brazil, have 
adopted the federal system of government, not as a means 
of increasing their area, but as a inetliod of harmonizing 
local and national interests. 

2. The different kinds of federations. When we con¬ 
sider the various forms of union by which separate states 
may he joined t ogether,' it is clear that they present a 
graded series of increasing closeness. At one end of the 
scale is the offeUKsivc and defensive alliance entered into by 
sovereign sttites. Of this nature w’as the famous Family 
Compact of the eighteenth century, betw'ecn the,Bourbon 
ippiiarchies of France and Spain. Such a union is extremely 
illusory in its nature, as, in the absence of any joint organ 

of government, it has no “ sanction ” or compelling foree 

» 

* Sidijwick, Development of Eur&pean lecture xxiz. 
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behind it. More advanced than this are confederate types 
such as the Achiean Lenpjuo, the German Confederation 
of 1815, or the Southern (Confederacy. In this each par¬ 
ticipant state retains, in Aame at any rate, its sovereign 
character^ It may happen that in such a union of states 
the formal Act of Union declares itself perpetual and at the 
same time declares that cacli slate retains its sovereignty. 
This is quite inconsistent, for it implies that tjach sttite 
is free to leave the union, and at the same time bound 
to remain in it. Such, however, is the case with the 
American Articles of Confederation (in force from 1781 till 
1789) and tlie constitution of the Sonthern Confederacy. 
Beyond this type of union lies t he federation par excellence^ 
—the federal state,^ a new nnit composed out of previously 
sovereign .states, now united to form a new sovereignty, 
but each retaining its own political sphere independent of 
the legal power of the central government. Such is the 
njitiire of the present federal union of the United States. 
Beyond this, again, might be dLstinguished what could be 
called an amalgamation, or complete fusion by agreement. 
It differs^from the expansion of a single state by conquest 
of territory, in that the participant members enter into 
the amalgamation or amalgamated state of their own free 
will. The best examples are found in the composition of 
the United Kingdom by the Act of Union of England 
and Scotland in 1707, and of Great Britain with Ireland 
in 1800. These unions were ejected by similar statutes 
passed by the separate parliaments of the countries con¬ 
cerned. The unions declared themselves to be made on 
certain stated terms and conditions. But the process 
differed* from federation in that in each case the parUa- 
ments which made the.unions then wei^ out of existe^MJe 

' Some writers have claimed that the term “ federal state ” is not 
admisrible, on the ground that a state is a unity. But while admitting 
that ir is illogical to speak of a^onfederate state, it seems reasonable to 
use “ federal state to mean a state of which the organization is federal. 

Q * 
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in favour of a new parliament which was legally sovereign, 
and not bound by the conditions of union. That this is 
more than a theoretical view of the ease is seen in the 
fact that the British Parliament in 1800 abolished the 
EstabUshod (Episcopal) Church in Ireland, whose main¬ 
tenance was one of the express terms of the union of 1800. 
A similar case of amalgamation is seen in the “ fusion ” 
of the separati^ Italian states into the kingdom of Italy 
(1859"-G0). The product of such a process is a imitary, 
and not .a federal state. 

The, different kinds of united gov'eninients thus indi¬ 
cated have: afforded giouud for elaborate classification of 
the various .species of confederacies and federal states. 
This hfis particularly interested the modern German writers 
on jMiblic law, sonic of whom distinguish a great many 
subdivisions. Such classifications have been undertaken 
by Lahand,^ JcllincU,- and others. Jelline.k distinguishes, 
in the first place, virtual unions, such as Canada and 
Australia (legally jiart of the unitary British state) and 
l«gal unions. The latter he subdivides into ; (1) protector¬ 
ates, etc.; (2) unions of a superior and inferjor state 
{Stmifenstaal), scon iu the case of Turkey and Egypt;® 
(3) monarebieal imions, in which two independent states 
are joined under a common sovereign, this again being 
subdivided into real and personal, according to whether 
the union is organic and d^elibcrate (Sweden and Norway, 
before 1905), or accidental (England formerly with Han¬ 
over) ; (4) the confederacy {Staatenhund ); and (5) the federal 
state {BundcssUmt). Other classifications are still more 
minute. Of all these fluctuating subdivisions American 
and English ^^Tite^s are generally inclined to thr(3w aside 
ew.rything except the distinction *between a confederacy 
and a federal state. This is a \dtal point in public law 

* Siaati^rccf^^l ties DeutseJien Eeicfies. » 

• Das Eccht des J'lodenicn Staales. ® As existing time. 
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and requires some explanation. A confederacy is not a 
single state. It is a collection of independent sovereign 
bodies united on stated terms for c'crtain purposes. Each 
of them is, legally, free to’ withdraw from the confederacy 
when it ^ pleases. A confederacy cannot therefore bo 
permanent and indissolvable, for if it were so, tlien the 
sovereignty of the component states woidd disappear. A 
federal state is a single state. Its subordinate parts may 
have been, though nob of necessity,^ sovereign slatcH 
previous to the uniou; they cannot ))e so after the forma¬ 
tion of the federation, Sneh a union becomes, legally, 
indissolvable so far as the action of the se 2 )arato stfitc 
governments, or of the central governiiient, is concerned. 
It could only be dissolved by the constitutional amending 
process, where such exists. Tin; interpretation put on the 
constitution of the United States by the seceding states 
of the South would have made it a confi'deracy. The 
interpretation put upon it in the North made it a federal 
state. 

3. Sovereignty in a federal state. This leads at 
once to the much-disj)iited question of the sovereignty in 
a federal state. Around tliis centred the great secession 
issue between the Northern and Southern states, for the 
retention by a component state of its sovereign power 
carries with it, of course, the right to withdraw from a 
federation of which it is a part. Let us consider the 
question first of all apart from the particular case of the 
United States. If what ha^ been said above is correct, it 
follows, by definition, that the creation of a federal state 
annihilates the sovereignty of the component states—not 
limits it or divides it, but annihilates it. For sovepeignty 
either is or is not. But in the new sts^e the sovereignty 

* Compare the case of the republic of Brazil; the constitution of 1891 
puts die provinces on a fodesal basis, but they were qot previously 
udepeudent states. • 
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does not lie in the central government; it lies in the body, 
wherever and whatever it may be, which has power to 
amend the constitution. Legally speaking, this sovereign 
body can entirely abolish the federation and restore each 
member of it to its original independence. This is not 
the same as secession, but it carries with it the conse¬ 
quence that such a union is not legally indissolvable. In 
a confederacy, on the other hand, each state is still a 
sovereign state. There is properly no confederate law. 
Any common regulations adopted by a central body of 
the confederacy, and binding on the citizens of all the 
states, are law to any such citizen because adojited as 
law by his own state. Where law exists, a state exists. 
Whore a state exists, then it has sovereign power. It 
follows then that confederacy and secession are one and 
the same term in point of public law. In actual fact 
secession resoh'cs itself into a (piestion of force. Switzer¬ 
land was an acknowledged confederacy from 1815 until 
1818. Yet when the seven Roman Catholic cantons 
undertook to secede from it (1847) they ^w3re forced back 
into the confederation at the point of the sword. 

In the United States the controversy did not turn on 
the difference between a confederacy and a federal states 
It turned on the question whether the United States was 
the one or the other. On this point, as Professor Goldwin 
Smith has said, the “ constitution proved itself a ‘ Delphic 
oracle.* ’* The language df the constitution, especially 
when read in the light of the antecedent historv of the 
Confederacy of 1781-89 (which was virtually dissolved by 
** secession ” of eleven of its tliirteen states ^), admitted 
of either interpretation. But apart from the question of 

^^VVlien the Constitiftion went into force*(March 4, 1789) two states, 
Rhode Island and North Carolina, were not as yet in the Union, They 
were certainly no longer in the confederacy, w^hich had ceased to exist. 
Yet the Articles had declared that “ the Union shall be pen^nal ” 
(Art. 13). • ^ 

^ - f 
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secession, many American writers, while admitting the 
federal union to be permanent, have taken quite a different 
view of sovereignty from the one here indicated. This is 
the theory of dual or divided sovereignty. In accordance 
with this view the sovereign power in a federal union, 
such as Ihe American Republic, is not located in any 
single authority, but is divided or distributed between the 
federal and the state government. Such a theory is, of 
course, totally at variance with the whole conception of 
sovereignty explained in an earlier chapter. It is difficult 
to regard it as anytbing else than a confusion of sovereignty, 
which is complete and absolute, with constilulional power, 
which may be of any degree of limitation. If the federal 
and state governments represent a division of sove¬ 
reignty,” then the three branches of the federal govern¬ 
ment represent a further subdivision, and so forth. In 
spite, however, of its inconsistency, the theory of dual 
sovereignty has found illustrious ohainpions. Pre.sidejit 
Madison devoutly believed in it. “ It is difficult,” he 
WTote, “ to argue intelligibly concerning the com]>ound 
system of government in the United States without admit¬ 
ting the ?livisibility of sovereignty.” The American courts 
of the same period declared, “ The United States are 
sovereign as to all the powers of government actually 
surrendered. Each state in the Union is sovereign as to 
all the powers reserved.” * 

4. Utility of the federal principle in effecting a com¬ 
promise. Returning from the question of the location of 
sovereignty to the general aspect of the federal state, it 
may be noted that the peculiar utility of the fedej'al 
principhi in political construction lies in the spjrit of 
compromise which it qpibodies. Every small coinmunjity 

^ For the subject of sovereignty under the American constitution, 
the student may consult Merriam, Histtm) of the Theory of Sovereignty 
since Housseau, from 'which th^ above quotations are takch. 
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or state is driven by the need of protection to seek for a 
union with its fellows. But a form of association Avhich 
annihilates its owti traditions of independent self-govern¬ 
ment naturally runs counter to the s}nni)athies of its 
citizens. Still more is this the case if the communities 
to be united are of unequal magnitude. In tliis case a 
coin])lote amalgamation into a unitary state would prac¬ 
tically mean the absorption of the minor states into the 
large ones. The position of New Jersey, Delaware, and 
Connecticut at the time of the making of the constitution 
was of this sort. Btill more unequal was the federation 
long contemplated among the German states, and finally 
accomplished by the formation of the fed(;ral empire in 
1871. The prirua])ality of Schaiimberg-Lippc had then 
an area of ‘212 square miles, and a population of about 
31,18r> persons; the ki)igdom of Prussia had aii area of 
nearly 137,0Gfi square miles and a population of 21,100,847. 
In all such cases as thi.s the federal system supplies the 
moans of creating a single state, combining the whole 
pow(‘rs of its members for international d^'Ionce and for 
matters of general interest, without sacrificing the indi¬ 
vidual life and political susceptibilities of the component 
parts. Even among “ states ” of relative equality, as in 
the case of the majority of the forty-five states of the 
Union, the federal system has the advantage of permitting 
the legislation of each to accord with differences of environ¬ 
ment caused by climate, rafiial elements, local custom, and 
antecedents. In th(;i United States, more than anywhere 
else in the world, full advantage has been taken of the 
possibilities of the federal principle. Its history is largely 
n history of federations. In the earliest times of r^olonial 
hi^ory we have ^the formation 9 f Connecticut by t]ho 
federal union of its towns, and the establishment in 16ll3 
of the New England Federation uniting the northerly 
colonies for mutual protection. 'The quarrel with &reat 
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Britain in tlie eighteenth century brought the thirteen 
colonies into a union, which, after passing through the 
preliminary stages of the Continental Congress and the 
abortive confederacy of 1781, was finally consolidated into 
the present federal republic. The principle of political 
growth Mid constitution adopted in 1789 has governed the 
W'hole evolution of the United States during the nineteenth 
century. 

5. Distribution of power in federal states. So much, ^ 

then, for the historical and political asi)c(‘t of the federal 
principle. Let us turn uo\v to c*onsider the iiu])ortaiit 
subject of the division of power between federal and sub¬ 
ordinate authorities. It is not necessary in this connec¬ 
tion to take aoconiit of any of the. confederacies or federal 
governments previous to the formation of the constitution 
of the United States, In these only the most elementary 
and necessary [)Owers were allot (ed to the central govern¬ 
ment. But the fi'derations of J789 and of the nineteenth 
century offer an iiitere.sting serie.s wliieli m.ay be studied 
with a view to discovering the teaching of experience in 
regard to the‘relative position of central and subordinate 
authorities. Wc may here best begin by stating the 
general principles of apportionment of power. The prime 
historical motive of federation has been the need of 
defence. It is therefore first of all requisite that the 
federal government .should liav'e control of the military 
and naval power. Closely connected with this is the neces¬ 
sity that in its dealings wnth outside states the federation 
should conduct itself as a unit. The control of foreign 
relations must therefore rest with the cerntral power. Since 
neither foreign relations nor war can be conducted without 
financial support, it is further necessary that the federal 
government should Have some powei of taxation the 
individual citizens. It is not enough that it should be 
^bl^ to rec^uisition the ^component commonwealths for the 
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money it needs: this was amply seen in the collapse of 
the finances of the old Confederation (1781-S9). To cover 
urgent and temporary needs, the financial power must 
inchide the power to borrow. These three functions— 
tlie conduct of war and defence, tlie control of foreign 
affairs, and the power to raise money—are the prime 
essentials without which no federal state can exist. 

As a second class of governmental duties may be ranked 
all those which are only effective in so far as uniformly 
and generally performed. Of this nature are the control 
of coinage, the regulation of patents and copyrights, and 
the conduct of the j)ostal service. Third in the list will 
stand a variety of juiblic affairs in which, though uni¬ 
formity is not absolutely essential, it is nevertheless largely 
contributory to national progress. In this connection may 
be mentioiKHl the control of the more extensive transporta¬ 
tion facilities (those which constitute “ interstate com¬ 
merce— railroads, canals, telegraphs, etc.,—the regula¬ 
tion of the banking system, and the establishment of a 
general tariff. The latter is a somewhat anomalous case. 
Federal control of a tariff is apt to find its place among 
th^ powers of the central government from financialveasons 
sooner than from economic. The tariff offers a convenient 
and somewhat surreptitious form of taxation. Though not 
theoretically a requisite power of the central government, 
it is in practice of great importance : tariff walls are a 
serious impediment to the consolidation of national life. 
To illustrate this, one may refer to the tariff bickerings of 
the thirteen sfcites ufider the Articles of Confederation, 
or to the case of the German states united in the con¬ 
federation of 1815. In this last instance not only was 
each stale a separate tariff area from the others, but the 
single states were lubdivided,—Prussia was a politicial 
unit, but contained sixty-seven different tariff areas.^ 

Seo in this connoction Seignobos, Political Uistory of E wrope^ohap, xir. 
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As a fourth class may be placed the debateable category 
t)f subjects whose allotment to the federal or component 
government is a matter of opinion and must depend on 
th^ circumstances of the case, ifere the conspicuous 
examples are seen in the rcguhition of marriage and divorce 
and iri the*control of public education. Beyond this, as 
the fifth and final class, lie those duties which certainly 
ought to be left to the consjiiucnt governments to perform. 
Here, figain, opinion may differ, but public works of merely 
local sco])e. public charities, the regulation of the liquor 
question, etc., are generally included. 

With this outline lei us now briefly c ompare the actual 
distribution of powers in the chief federations under our 
notice. We may begin Ijy (pioting the legislative powers 
assigned to Congress by the constitution of the United 
States : 

The Congress shall have Power to lay and collect Taxes, 
Duties, Imposts and Excises, to })ay the Debts and provide 
for the Common Defence and General Welfare of the United 
States; but all Duties, Imposts and Excises shall be 
uniform throughout the United States; 

To borro\^ money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes; 

To establish a uniform Rule of Naturalization, and 
uniform Laws on the subject of Bankruptcies throughout 
the United States; 

To coin. Money, regulate the Valftc thereof, and of foreign 
Coin, and to fix the Standard of Weights ^nd Measures; 

To provide for the Punishment of counterfeiting the 
Securities and Current Coin of the United States; ,, 

To establish Post Offices and Post Roads; 

To pronaote the Progress of Science and useful Arts 
by securing for limited tJtmes to Authors iand Inventors* 
the exclusive Right to their respective Writings and 
Discoveries; 

To constitute Tribunals inferior to the Supreme Court; 
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To clofinc and punish Piracies and Felonies committed 
on the }li"h Seas and Offences against the Law of Nations jn 

To declare War, grant Letters of Marque and Reprisal, 
and make Rules concerning Capture-s on Land and Water; 

To raise and support Armies, but no Appropriation of 
Money to that Use shall be for a longer term than Two 
Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of 
the land and naval Forces; 

To provide for calling forth the Militia to execu\;e the 
Laws of the Uiiion, suppress Insurrections and repel 
Infusions; 

To provide for organizing, arming, aiid disciplining, the 
Militia, and for governing such Part of them as may be 
employcd in the Service of the United States, reserving to 
tile States respectively the Appointment, of the Officers, 
and th(> Authority of training the Militia according to the 
Discipline prescribed by Congiess ; 

To exercise exclusive Legislation in all Cases whatsoever, 
over fuieh District (not exceeding Ten Miles square) as may, 
by Cession of particular States, and the Acceptance of 
(.^ongress, become, the Seat of the Govcrnpieut of the United 
States, and to exercise like Authority over all Places 
purchased by the (kinsent of the Legislature the State 
in which the same shall he, for the Erection of Forts, 
Maga.zines, Arsenals, Dock yards, and other needful 
Jfuildings;—And 

To make all laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all 
other Powers vested b)< tliis Constitution in the Goveni- 
ment of the United States, or in any Department or OjOicer. 
thereof.' * 

It will be seen at once that, apart from the special 
provisions relating to the Indians and the District of 
Volumbia, then? are no powers granted here that have 
not been given to the central govermnent in all the later 
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federations. The national government receives by this 
'Article but little more than tlie necessary powers of govern¬ 
ment. The residual power of government^—the authority 
to control those tliiuga for which no special provision is 
made—is elsewhere explicitly withheld from it. 

Let us place in immediate comparison with this the 
allotment of power between the federal and provincial 
governments in the Dominion of Canada. The basis of 
the c/)nsiitution of Canada is a statute of the British 
Parliament named the British North America Act of 1867. 
The provisions in respect to the distribution of po\ver are 
in the ninety-first, ninety-second, and ninety-third sections 
of the Act. Tliey are partieularly interesting in the present 
connection because they are based on the arrangement 
made in the constitution of tin; United States revised in 
the light of subsequent political exj)erience. In addition 
to the powers possessed by Congress, the it'gislative power 
of the Donnnion Parliament extends to the criminal law', 
marriage and divorce, inlerest, and the raising of money 
by any mode or ^system of taxation. Other (liings, such 
as banking, etc., are included which are not explicitly 
granted to^he Congress and to which tlie federal authority 
in the United States only reaches by intoTjjretation of 
implied powers. In addition to this, the statute enacts 
that the Dominion Parliament has legislative power “ in 
relation to all matters not coming within the classes of 
subjects by this Act assigned oxcjusively to the legislatures 
of the Provinces.” The amount of federal power expressly 
granted contrasts strongly with the section of the American 
constitution quoted above. Even as compared with the, 
power of. Congress when expanded by the doctrine of 
implied powers, the conj^rol of the Dominion over siicji 
items as the criminal law represents a considerable increase 
of federal authority. 

Closely followdng upon •the making of the Canadian 

.'iB?'' • 
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constitution, wc have the constitutions of two important, 
federal states. Tliese are the constitution of the German 
Empire (1871) and that of Switzerland (1874). In each 
of these the scope of the central power wms made far 
wider than in that of the United States. In Germany the 
constitution, together with an amendment of December 20, 
1873, granted to the federal government the control, not 
only of the things within the jurisdiction of Congress, but 
also the criminal law, civil law and judicial procedure, 
banking, medical practice, railroad.s (except in Bavaria), 
the regulation of the pre.ss, of trades, insurance (including 
working-men’s insurance and pension laws), and other 
matters.^ In Germany the legislative scope of the central 
government was vastly greater than in America. Its 
action in the administrative direction was less, since 
the principle of decentralization was here adopted and 
the federal measures (tariff, etc.) were carried out by the 
authorities of the constituent governments. The action 
of the central government was further narrowed in practice 
by the use that was made of the priziciple of concurrent 
* jurisdiction. In many of the matters mentioned above 
the power of the federal government was nol exclusive. 
Where the federal government had not seen fit to act, 
the states were free to exercise a legislative power. This 
applied, for example, to the control of railroads, medical 
practice, the criminal and civil law, etc. The federal 
jurisdiction was only exclusive vrherc from the nature of 
the case it must ^e so (such as raising of money on the 
credit of the Empire), or where it was expressly stated (for 
examph*., the taxation of imports),*^ To prevent conflict 
of adithority it was provided that a federal law always 
cif/errode a statijto of one of tha constituent parts of the 
Empire. This same principle of concurrent jurisdiction 
obtains, of course, in the United States, but to much 

* ItnpcrialJL’oiistitutioo, Art. 4.' * Art. 3^^^ 
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less extent; most of the powers granted to Congress are 
forbidden to the commonwealths, but in some matters, 
such as bankruptcy laws, they may act in the absence of 
federal legislation. The present constitution of Switzer¬ 
land (1874)j together with the anicndments since added, 
shows a wide range of federal power. “ The legislative 
authority of the national government,” says Professor A. 
Lawrence Lowelld “ is mii(?h more extensive in Switzer¬ 
land fchan in this country, for in addition to the jjowers 
conferred upon Congrcvss, it includes such subjects as the 
regulation of rcligi(ms bodies and the exclusion of monastic 
orders, the manufacture and sale of alcoholic litpiors, the 
prevention of epidemics and epizootics, the game laws, the 
construction and operation of all railroads, the regulation 
of all labour in factories, the compulsory insurance of 
workmen, the collection of debts, and the whole range 
of commercial law.” To this inav b(‘ added the fact that 

w/ 

the federal govermnent has the power (under the con¬ 
stitution) to compel the canton.s to establish compulsory 
secular education,* gratuitous in the primary schools. The 
Swiss govejjnment has, however, no power to levy direct 
taxes. 

As a concluding instance let us notice the position of 
the central power in the federation of the Australian 
colonies. The Commonwealth of Australia, considered 
apart from its connection with the British Empire, is a 
federal unit made of six separate states.” ^ Its constitu¬ 
tion, like that of Canada, is,found in^a statute of the 
British Parliament enacted in 1900, under the title of 
the Commonwealth of Australia Constitution Act. The* 

legislative? power of the federal parliament is laid ck)W'n 

• » 

* Oo-vernmeni and Partin in CwUinmUd Europe, X^ol. II., nhap, xi. 

• Rightly or wrongly tho Australians have adopted the term “states " 
as the o£l|cial designation of the component parts of their federation. 
Since the whole ^dy is officially <)alled the Commonwealth, iprc fmd the 
terminology usea by various American writers exactly loverscd. 
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in great detail.^ It includes all tlic essential and virtually 
essential powers already treated, such as defence, taxa- 
tidii, postal service, tarift’s, interstate commoice, etc. In 
addition to this, the federal authority is explicitly declared 
to extend to bounties on prr»duetion or export, insurance 
(other than slate insurance), marriage and divorce, invalid 
and old ago j)ensions, foreign corporations, acquisition of 
state railways (with consent of the state), railway con¬ 
struction (with similar consent), railroad control’ even 
without consent, if needed for military purposes, concilia- 
tioji of industrial dis])utes, if not conliued to a single 
state, immigration, inllux of ciiminals, and other minor 
matters. It is interesting to notice the use that is made 
of the j)iineiple of eoncurrent jurisdiction. The German 
constitution of KS7l had, as we hava seen, deliberately 
ado])tcd this ]>laii. The Rritisli North America Act, on 
the other hand, tries to indicate the powers of Dominion 
and provincial governments as exclusive of one another; 
in practice this has led to confusion. In AustraUa only 
few of the powers are expressly declared exclusive (§ 52). 
In the majority of instances the state gover,nment may 
act where the federal governnu'nt has not done so. But, 
as in the. German Empire, “ When the law of a state is 
inconsistent with a law of the commonwealth, the latter 
shall prevail.” This last, provision must not bo misunder¬ 
stood. The law of the common wealth in question must 
not transcend the conslitutional power of the federal 
parliament, otherwise its application can be declared 
invalid by the courts, just as in America. 

6. Conclusions. From the foregoing comparison of 
the ‘chief federations of the nineteenth century, Important 
Conclusions are to be drawn. There is manifest throughout 

^ Constitution Act, part v., § 51 and § 52, A good comroentaiy is 
given bj' Professor Ilarrison Moore, 7'}tc Commmitveaith of AustraliOt 
chap. V. 
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tho tendency to entrust tlie central or national government 
with a wider and wider splierc of authority. For this several 
reasons are to be assigned. In tho first place it repre¬ 
sents a process that is altogether natural, and wliich may 
rightly be fjjmkon of as organic. I'he units of tho federa¬ 
tion, once brought into contact, begin to grow together, 
and to be knit into a more and more united body. Tlie 
original jealousy and particularism of the separate, parts 
are gfadually merged into the wider outlook that accom¬ 
panies a larger national life; the central goverjiiiuait of 
the federation become.s a part and ])arcel of each individual 
citizen, and enlists in its support a broader patriotism than 
narrow adlicrence to the interests of his section of the 
community. Where the sense of natural greatness is 
involved, constitutional limitations can be overridden with 
public approval; the addition of Louisiana to the territory 
of the United States at once suggests itself in illustration. 
An equally potent factor leading to the extension of 
federal j)Ower i.s found in tho material conditions of 
modern life. Rapid trans})ortatioii, the telegraph, and the 
evolution production and commerce on a scale un¬ 
dreamed of at th(5 making of the constitution have broken 
down the economic barriers that once existed. Com¬ 
munities that were ojigiiially absolutely distinct in their 
economic and social life have undergone a complete indus¬ 
trial amalgamation. Each admini.sters to tlie wants of 
the other, and each in turn recoiVe.s a benefit'. The wheat- 
fields of the Dakotas and tliQ factories* of Massachusetts 
are complementary to one another. Where industry and 
commerce arc thus fused into a single economic life, it if^ 
impossible to separate the control of them into distinct 
territorial districts. It bfccomes an absolute necessity that 
the powers of the federal government must be cither so 
express®d or so interpreted a.s to cover the whole range of 
economic life''that has passe*d tho bounds of tjie component 



240 TIIE STEUCTURE a,OP THE GOVERNMENT 

“ states ” and become national. It is for this reason that 
tlie process of addition to federal power may be expected 
to continue in the future. Before the intruding forces of 
industrial civibzation “ state lines ” are becoming more 
and more meaningless. Moreover, the true path to be 
followed has been already indicated by the German and 
Australian constitutions. By adopting the plan of con¬ 
current jurisdiction and leaving it to the central govern¬ 
ment to occupy the field in proportion as the progfess of 
national evolution d'unands it, a way is open for continued 
expansion without sufiering the pangs of amendment, or 
relying upon the strained interpretation of the law. 

Wo have still left out of consideration the question of 
how the American constitution, made at a time when 
local jealousies prescribed tJie most grudging admission 
of federal ])ower, is able to adapt itself to the changed 
situation of to-day. That this is not done by legal aniend- 
ineiit, has been already shown : the amending machinery 
of the constitution is so cuntbrous that it is insufficient 
for the kind of adaptation here demanded. But instead 
of technical amendment, a process of virtual amendment 
has been effected continuously through the nineteenth 
century by the interpretation given to the constitution 
by the courts. The constitution is fortunately an elastic 
document, capable of meaning much or little at the will 
of its interpreter. The courts therefore have fallen back 
on the doctrine of “ imfliied powers,” and have stretched 
the constitution to cover .things never contemplated in 
ita literal meaning. A power vested,” said Chief-Justice 
Marshall, “ carries with it all those incidentol powers which 
are accessary to its complete and efficient execution.” The 
purchase of Loiusiana, the Embargo Act of 1807, grants of 
land for railroads and canals, the annexation of Texas, 
grants of land for agricultural colleges, etc., are not things 
for which direct authority can be found in thb enumerate 
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powers of tlie federal government.* It is by interpretation 
only that Congress bas tlic ])ower to issue paper money, 
to make anything it wills legal tender, to charter and 
regulate national hanks, to clairii a monopoly of the postal 
service. It is probable that, if future needs demand it, 
the constitfition can be held to permit the national govern¬ 
ment to build, buy, and own railroads, and to monopolize 
the telegraph service. That this device of latitudinarian 
interpretation has filled a most u.scful historical purpo.se, is 
beyond a doubt. It is an (‘xcellent example of tin*, political 
genius inherent in tlic Anglo-Saxon temperament, that the 
difficulty created by the error in making amendment so 
rigid should he simnounted by so .simple and natural a 
remedy. The error remains an error nevertheless. The 
Swiss or Australian system, whereby recurring amendment 
is part of the life of the constitution, is greatly to be 
preferred. 
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COLON] AL iiOV UNMKN r 

]. ‘The iuv'HJiHitiun of depf'ndcuciea.—2. (’oloniiM of IIjo Jtncipnt world. 

Jl. t^oloninl «.'\)»ajiHK)n after the di.sc<»very of the f«'a route to tho 
J'lnst Jiidio ‘1 and Iho diiM-ovory of America; NpaniKh colonial syalem. 
*—4. (‘olonial policy of lCn«l:tnd and hVance m tho floventeonih and 
eighteenth ctiituriea.'- n. 'TIm' Amonean llcvoliition.Altera¬ 
tion of Jlriii.sh tohtnial policy in the iiincteeuth cenliiiy; efcLahh«h- 
xnent of self-guvernim'nt.---7 LVesent IJriliflh Hyatcm of colonial 
admuiJhtralion - 8. Imperial lVder.ition.--0. Kecent c«»lonial expan¬ 
sion tif Kuropean states.—Id. Tlic dept iidencies of tho United States, 

1. The acquisition of dependencies. Taking iJio 
word colony in its widest sense to includo all kind.s of 
dtq)ondcncios, W(‘ arc met by tho fact that tho colonics 
of tho world occupy about two-fifths of tho land surface of 
the globe, and<*ontjiin a jHipulation of half a billion people. 
At the ^loso of the (boat War Great Brilaiii had at least 
372,000,000 colonial subjttcis, Franco 41,000,000, the 
Netherlands 47,b!0,903, and Belgium 7,000,000.^ The 
political status of ilio coinniunities tliu.s controlled presents 
tho greatest diyorsity. In the strict theory of law each of 
them is under the absolute dominion of the, soyereign state 
to which it “belongs.” In ;^acticc tb(^y vary, from tho 
virtual independence enjoyed by Canada and Australia, to 
the total dependence of Gibraltar (jr Madagascar. The 
vast extent and the general natural re.sourccs of the inodtirn 
colonial area indic.'ite its importance in the future, history 
of the world. The realization of this by the Grc’at J’Qi,vcrs 
has led, during closing years of the nineteenth century, to 
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a renewed colonial expansion, in which practically all the 
unclaimed ” territory of the w^orkl was partitioned among 
the leading states. The subject of colonial administration, 
both political and economic, has taken on, in consequence, 
an increased interest, and attention is more and more 
directed to the study of the systematic management of 
dependencies. The expansion of the United States dating 
from the war wdth Spain lias rendered this portion of 
the study of government one of especial consequence^ to 
Americans. The prestuit chapter, therefore, will be directed 
towards an inquiry into the origin and evolution of colonial 
government, the diflcnait systems of administrations now 
employ<‘d, and the ({uestion of the political future of 
colonics. Throughout the chapter it will he proper to 
devote most attention to the colonics of the United King¬ 
dom. [Great Britain has been, 2 )ar excellence, and still is, 
the eoroniziug country; and it is by the British govern¬ 
ment, in a somewhat groping and half-conscious way, that 
what nuiy be (’ailed the modern sy.stein of colonial admini¬ 
stration has b(’en worked out. ■ The new dependencies of 
the United States will be examined in concfiision, in order 
tliat their present government may be discussei^ in the 
light of British expciieiicc in the past. 

A sovereign state comes to possess dependencies in various 
ways. The simplest is that of conquest, by which the 
vanquished community is subjected to the rule of its 
victors. Such was the case^with the expansion of Rome, 
whose “ provinces ” were countries conquered by the 
Roman arms. Tlie S^xanisli colonies of Mexico and Peru, 
and the British dominions in India, were the fruits of 
conquest. Closely akin to this is the acquisition^ of a 
colony by cession. A country possessing a colony may be 
compelled by defeati in war to cede tiie colony as the price 
of peace, or induced from commercial reasons to sell it. 
The numeroiis treaties of the eighteenth century^ whereby 
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France and England handed their colonial possessions back 
and forward, were of this sort. The cession of Canada by 
France (1763), and of the Philipijines by Spain (1898), are 
instances of colonial acquisition by war, while the purchase 
of Louisiana (1803) illustrates the purely financial process 
of acquisition. In addition to these two modes of colonial 
aggrandizement there remains what may be called, par 
excdU'ncey Iht^ colonizing process, namely, that i>f occu¬ 
pation and s(‘ttlement. In this case the claim to tho 
colony rests, if not on actual discovery of the land (New¬ 
foundland, Australia, etc.), at any rate on priority of 
actual occupation. Where a native population is found in 
fixed agricultural settlements, the assumption of control 
approximates to conquest. But where the native popu¬ 
lation is sparse and migratory, merely wandering over the 
land in nomadic fashion, living on the bounty of nature 
and the fruits of the chase, their presence ought not to 
invalidate the claim of immigrants proposing to make a 
permanent and fi^xed scltleinent. Mucli sentijnent has 
been wasted efver the supposed claim of the Indians to the 
contincjit of North America. When it is recalled that the 
w^hole Indian population, from Newfoundland to Florida, 
and from the Mississippi to the sea, wins about as numerous 
as the inhabitants of a large American city (probably 
about 200,000), and that its settlements witc only in a few 
places fixed and agricultural, its “ claim ” to ownership of 
the whole country becomes Somewhat absurd. One may 
well ask how far such reev^oning should be carried. Did 
the few^ starveling bushmen of the desert and forest of 
Australia own the whole continent ? Without acceifting 
the brutal code of the right of the strongest, one? may in^ 
all reasonableness recognize the right of civilized n^Ptions' 
to the acquisition of territory wdiicli is only “ squatted 
upon ’’ by wandering savages. 

2. Goronies of the Sclent world. jOf t£e colonies of 
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the ancient world those of Gjcece and Phcenicia along the 
shores of the MecliteiTaiiean are the most noteworthy. 
The Phnf'ni(‘i!ni settlements were for the most ])art merely 
trading-stations, Init there were exceptions also (snch as 
Carthage), in which a large body of emigrants established 
a permanent agricultural settlement. The colonies of 
Greece were on a larger scale: they resulted first of all 
from the Dorian invasion of the Peloponnesus about 
1000 n.c., which drove many fugitives to seek new homes. 
Similarly the conquests of the Spartans and the inroads of 
tile Persians occasioned a sc’attering of some of the con- 
(liierod tribes. Other colonie.s were due to the political 
dissensions with which the rostloss city-states of Greece 
were rife, and which sometimes resulted in the deliberate 
withdrawal of a part of the citizens to found a new city 
elsewhere. But the establishment of Greek and Phoenician 
colonics did not involve what we now think of as colonial 
; government. Athens, indoed, succeeded in exacting 
momw tribute from the cities she had ])lantcd in the ^gean 
Sea, basing her claim on the naval protection afforded 
fhem. But the general practice was to regard ?} colony 
as an independent political unit from its inception. It 
was an emigration, an “ outswarmiiig ” of freemen who 
carried with them the same right of self-government that 
they had had in their former home. A somewhat different 
type of colony made by settlement in ancient times is 
seen in the Boraan coloviA. This was a settlement of 
Roman soldiers on land allotted to them by their general 
after it had been conquered; here tlio prime object was 
to create a frontier defence of the empire, but these colonies 
often developed into permanent settlements. 

3» Colonial expansion after the? discovery of tlie sea 
route to the East Indies and the discovery of America , 
Spanish colonial system. It is with the discovery of the 
sea route to'^ the East Indies and of America thftt modem 

t jm 
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colonization begins. The sixteenth century opened to the 
adventurous spirits of Europe a wonderland of unknown 
countries, in which to satisfy their pa.saion for exploration 
and adventure, their lust for gold, their chivalrous ambition 
to increase the dominions of their king, and their pious 
desire to spread the Christian religion to the utternioat 
parts of the earth. It was in this age of adventure and 
conquest that Spanish and Portuguese colonial aggnmdize- 
mcni acquired the peculiar characteristics of domination 
and levying of tribute which ])roved its ruin. The Portu- ’ 
guese, sailing around the Cape of Good Hope, secured a 
monopoly of the rich trade of the East. Thither their 
merchants flocked in great numbers, setting trading- 
stations on the, coast of Africa (Sofala, Zanzibar), on the 
shores of the Indian Ocean (Goa, Malacca,, etc.), among 
the East India Islands, and even in China and Japan 
(1542). In Brazil, partly by soTiding over exiled Jews and 
transported criminals, they founded a plantation colony 
in which the, sugar-cane was cultivated and to w'hich slaves 
were early intrpduct^d from the coast of Guinea. Feudal 
grants of land were made to nobles of Portugal with almost 
absolute powder over the natives. The Spaniards, equally 
adventurous, directed themselves not to the East, but to 
the West Indies, and to the mainland of Central and 
Southern America. A bull of Pope Alexander VI (1493) 
had divided the unchristian world with magnificent 
generosity between Spain nn^l Portugal; Spain was to 
have the Western world, Portugal the East. A revision of 
the shares by treaty gave iTrazil and Labrador to Portugal 
and all the rest of America to Spain. The Spaniards 
proceeded to make good this shadowy claim by vigorous 
conquest. By the yjsar 1510, Cuba, nisj)anioIa, Porto 
Rico, Jamaica, and other islands had /alien an easy prey. 
Mexico was conquered by Cortes (1519-21), and Peru fell 
before the brutal conqueror Francis Pizzarro (1525-35). 
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Thence Spanish dominion spread over the whole of Central 
and South America, except Brazil. 

From the very beginning, however, the colonial system 
of Spain ^ Jiad taken a false bias. The colonial establish¬ 
ments were regarded solely as a vsource of profit to the 
co!iquerors. There wovS no question of real self-government 
or liberty of trad(*. A recent writer “ has thus described 
the Spanish sy8t(‘m of administration in the centuries 
which followed : “ All tlie laws, tlic control of trade, 
eoirimeroe, agriculture, finance, taxation, the foundation 
of municipalities, the management of the natives, and the 
regulation of religion w’cre made in the mother country, 
and sent to the colonies witli the. expectation that the 
colonies would adapt themselves to tin; laws. Nor did 
the decrees of the thrown and its agencies stop here, but the 
homo bureau organized the colonial government, local and 
central. The officers and rulers ^vere natives of Spain 
sent out to rule their distant dependencies. During the 
Spanish domination in America nearly ail the important 
oflices of the state and Church had boe'n filled by Spaniards. 

(.The presidents and judges of the courts were from Spain. 
There wore eighteen Americans out of 672 viccToys,captains- 
general, and governors; and 105 native bishops out of 
706 who ruled in tlu» colonies. The sy.stcm of officialism 
continued in all of the colonial possessions of Spain to the 
close of the present [the nineteenth] century.” In matters 
of tj’ade and industry the Spanish colonies were under the 
most stringent regulation. They could trade with no 
other country but Sfjain itself,*and even then only through 
the organization known as the Casa de Contratacion, which 
held a ^monopoly. That siicli a system contained in itself 
the seeds of its own ruin, is only tcko evident. The revolt 

t 

^ Seo Zimmermann. Die Etcropaiachen Kolonien, Vol. I. (1896). 

• Proloasior Blackmar, U.S. Buwau of Statistics Publication, Colonial 
A if mi M iHrntioif (1901) * •> 
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of the Spanish colonies and the establishment of their 
independence in the early part of the nineteenth century 
were the natural outcome of such a vicious and short¬ 
sighted colonial policy. 

4. Colc^nial policy of England and France in the 
seventeenth and eighteenth centuries. Although Eng¬ 
land and France were early in the lieUl with voyages of 
exploration (Cabot, 1497, (?artier, loOt), the establishment 
of their American colonies belongs to the seventeenth ’ 
century. With Champlain’s pornianent settlement on the 
St. Lawrence (1008), and the landing of the Pilgrim Fathers 
(1G20), the beginnings were laid of New France and New 
England. From tlif" grant of the charter to the Virginia 
Company, I GOG, dates the commencement of the plantation 
colcmies of the South. 'Diat the English colonies grow and 
flourished on the Atlantic, is to be attriljuted to the good 
fortune of the English government, rather than to its 
political foresight. Tin' sterling qualities of the colonists 
them.sclvc.s, animated by the liigh purpose of religious 
refugees, or by tfhe daring of adventurers, had miu'h to do 
with theiu success. It was through the neglect, and not 
by the policy, of the home government, that the colonista 
acquired their political right of self-government. The 
charter granted to the Massachusetts Bay Company in 
1629 was intended by the government as a sort of com¬ 
mercial instrument for the conduct and governance of a 
trading company. It was the •emigration of the officers 
and the company itself to tjie shores^of America which 
converted it into a political constitution. In the seven¬ 
teenth century the English in general did not dream of thTe 
magnitifde of the colonial empire which lay within* their 
reach. In this their colonial policy was ^arply contrasthd 
with that of France. The French government early 
recognized the possibilities of American colonization; 
they realiz(M the value of the St. Lawrence and the 
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Mississippi as opening the way to tlie interior of the continent, 
and planned a vast colonial empire which should encircle 
the narroAv English settlement of the Atlantic seaboard. 
The Plnglish government in the seventeenth century gave 
little or no help to its dependencies; the P^ench were 
ready from the first with money and ships to be used in 
the upbuilding of New France. It lias biam part of the 
irony of history that the magnificent empire thus planned 
by the French should have passed by the fortune of war 
into the hands of the British Crown. 

But before the close of the seventeenth century, the 
American colonhvs, from their growth in jiripulation and 
the develo[)ment of their resonrci's, began to assume a 
new imfiort^nce. The colonial trade offered a harvest to 
the merchants of the mother country, and supplied a new 
bone of contention to vex the long-standing quarrels of 
ICngland and France. Indifferent as the British govern¬ 
ment had been to the political jiosition of its earlier colonists, 
it adopted, in reference to the growing trade of the colonies, 
a policy much resendjhng that of Sjiain.* So too did the 
P'rench, w'hoFc cf)lonial schemes included, of (jourse, the 
profit to b(^ derived by the mother country from tlie natural 
wealth of its possessions. Already in the reign of Charles II 
the Navigation Acts ^ had placed restrictions on colonial 
commerce. By tlie first of these (1600) foreign ships were 
forbidden to trade wifb the colonies. All colonial sugar, 
tobacco, cotton, indigo, add other enumerated articles were 
to be sent only to Phigland„ or to an English possession; 
nor could foreigners become merchants in an EngHsh 
dolonv. A new Act of 1663 kept out all ships that had 
been*built in foreign countries. An Act of 166f obliged 

^ For the contents of tho Navigntum Acta and a criticism of British 
colonial policy involved, the stvdent may consnll F.gerton, l^hort Uietory 
of Bntish Cnlovwl Poh'cif, a ^vallv admirable work. • 



COLONIAL GOJ^EBNMENT 251 

European goods, even if placed in English ships, to be 
first landed in England ]>efnre being exported to the 
colonies. Finally, an Act of 1672 made goods passing from 
colony to colony liable to whatever customs duties they 
would ha VC,incurred if brought into England. These arc 
the famous Navigation Acts ^^hich formed the basis of the 
English colonial policy of the eighteenth century. It was 
necessary indeed to nuKlify tliein by making concessions to 
the cdlonists where they became too burdensome. The 
trade in wine and fish between Portugal and New England 
was made an exce])tion. On the other hand, the Acts were 
reinforced by a number of statutes in the early part of the 
eighteenth century. Such a commercial code, if applied 
to a modern colony, would appear monstrous. It can, 
however, bo said in didenee of the Acts, that they helped 
to encourage the growtli of British and colonial shipping, 
and thus contributed to the national defence of both tjie 
mother country aiid the colonics. Nor did the restrictions 
laid upon trade ]>rcss severely upon the colonics as might 
be imagined. Evasion of the laws was notorious, and in 
anv case the natural direction of commerce wa.s to the 

K 

British Isles. Less defence' can be found for the i»olicy of 
Great Britain in legislating in the eiglitccnth century against 
colonial manufactures. “ The creating of manufactures in 
the colonies/’ ran a resolution of the British House of 
Commons in 1719, “tends to lessen their dependence on 
Great Britain.” In accordance \fith this, a statute of that 
year, fortunately applied only in part, forbade all forms of 
iron manufacture in the American colonics. Indeed, when 
all is said, the whole code of commercial and industrial* 
regulation must be considered as the outcome of the iii- 
veterat-e European habit bf viewing colonial establishment 
as a source of mercantile profit. “ The Soliberate selfish¬ 
ness of'English commercial legislation,” says Mr. Lecky, 
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“ was digging a chasm between the mother country and 
her colonics, which must inevitably, when the latter had 
become sutliciently strong, lead to separation.” ^ 

5. Tlxo American Revolution. The quarrel between 
England and her American colonies whicli ended finally in 
independence, is the most important fact in the evolution 
of colonial govermnent. It sliowed to the world the 
elementary fact of colonial administration, that no civilized 
colony of size and increasing population can be kept in a 
state of permanent political tutelage. It led England to 
ado])t, not immodiaiely, but ultimately, the policy of 
colonial autonomy. What had previously been done 
through Jieglect was now sanctioned by the teaching of 
experience. Yet, as in e\ ery quarrel, there were certainly 
two sides to the question. On tlie one side was the righteous 
prott'st of a free people against political dictation, against 
that “ taxation without representation/’ the very sound of 
which is repugnant to Anglo-Saxon ears; on the other side 
were pressing needs of imperial de^mce.- The patriotism 
of national historians has long obscured the one or the 
other of the tw’o sides of the controversy; it is only after 
a lapse of a century and a half that a clearer vision 
is becoming possible. That the American resistance to 
imperial taxation in the form in wdiicli it came to them 
was justified, seems beyond a doubt. But the colonies 
were equally wrong in adopting towards the vexed ques¬ 
tion of imperial finance Hhe selfish inertia of indifference. 
Unkindly critics Jiavc not scrupled to say that it was not 
“ taxation without representation ” that they resented, 

‘but taxation in any form and by any authority. The 

% * 

> W. E. H. Leckv, History of Knglar\h in the Eighteetith Ceniufy, Vd. 
III., chap. xii. t 

* The English side of the controversy is to be found in Lecky, History 
of England in the Eighteenth Century, Vol. III., chap, xii.; and Egerton, 
Short Histirry of BrUish Colonial Pokey, bk. ii. (passim). See Sir 
G. Trevelyan, Tkc American Bewlution (1909), Vol. I. 
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strain on the imperial treasury of protecting British sub¬ 
jects, both home and colonial, against foreign powers had 
been great. The successixe wars against France—King 
William’s War (1G89-97), Queen Amic’s War (1702-13), 
King George’s War (1741-^18), and the French War (1750- 
63), to give them the names by wliich they were known to 
the colonists—had increased the national debt at an alarm¬ 
ing rate. Amoimting in 1702 to a little over twelve and 
a half ^million pounds, it stood at over one hundred and 
thirty-two millions at the Toace of Paris (1703). Much of 
this had been spent in defence of the American possessions. 
The colonies indeed had contributed, in separate fashion 
and in unequal proportion, both mont^y and men to aid 
the British arms in America. Tt was a colonial expeditiem 
that captured Louisburg in 1715, the money thus spent 
being partly reimbursed by a, parliamentary grant from 
Great Britain. But colonial contributions for defence 
were irregular and unequal. The colonies removed from 
the .scene of immediate danger were incbiied to shirk 
responsibility alto^eth«r. During King Georgri’s War the 
New York Assembly proved quite intractable. At lir.st 
they would •do nothing for defence; later they contributed 
money sparingly for the Louisburg expedition, but would 
send no men. New' Jersey was an inveterate delinquent. 
Sheltered by the adjacent colonics from the actual ravages 
of frontier warfare, she was never ready to make adequate 
contribution toward.s the comn^on defence. In Queen 
Anne’s War the Assembly struggled hard to prevent the 
raising of a military force, and* was only iorced into doing 
so by the packing of the house. Contributions w'erc madc^ 
to King George’s War, but in the great final struggle of 
the French War New Jersey remained culpably inactive.^ 
These were not isolated instances, but w^/re characteristic 

'*■ See Li^dge, Short History of the English Colonies m America, chap, 
xiv. • * ' 
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of the difficulty of obtaining jtjint action from the colonial 
governments. j\lr. Lecky thus dcvscribes the situation: 
“ In order to raise the money for the support of the 
American army it was necessary to have the assent of no 
less than seventeen colonial assemblies. The hopelessness 
of uttempting to fulfil these conditions was vt^ry manifest. 
If in the agoni(‘-s of a great war it had been found impossible 
to induce the colonies to act together; if the Southern 
colonies long refused to assist the Northern ones in their 
struggle against France ])cc‘aiisc they were far from the 
danger; if Soulli Carolina, when reluctantly raising troops 
for the war, stipulated that they should act only within 
their own province; if New England would give little or 
no assistance while tlio Indians were caiTying desolation 
over Virginia and Pennsylvania, what chance was there 
that all these cclmiies would agree in time of peace to 
propose uniform and ])roportionate taxation on them¬ 
selves in support of an English army ? ” The financial 
diiliculty to be faiad w'as thus an actual one, though 
aggra\aated by the mistaken policy of the British Crown. 
The colonies and the mother country had reached an 
impasse; further continuance on the existing basis was 
no longer jjossible; the only solution could have been 
found in a joint revision of inter-imperial relations; this 
the dull stupidity of the English administration and the 
wilful inertia and mutual jealousies of the colonies tendered 
impossible.^ It is of iipportance properly to appreciate 
the hi.storic situation thus created; for the relative political 
situation Grctat Britain and her colonies has reproduced 
itself in the present century, and as yet no final solution 
of the problem has been found. 

' ‘ Tlio rejection of the scheme of the Albany Congress (1754), rejected 
by botli mother chantry and colonies; the recognition by various 
colonial governors of insight, of the need of union and joint taxation; 
Governor PownialFs proposition of an imperial customs nniofl—may bo 
reckoned among the signs of tho time* « 
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6. Alteration of British colonial policy in the nine¬ 
teenth cWtury ; establishment of self-government. 

In wliat has been said above it is not meant to imply that 
the system of self-government in t lie colonics was established 
at once alter the American l'ev<dution. Indeed, for the 
time bein[f, the case was rather the contrary. The King 
and his ministers, attributing tlu^ disaster of their colonial 
system to the licence allowed to the colonial assemblies, 
werCv inclined to tighten their gri]) upon their remaining 
dependencies. The Quebec Act of 1774 establislud royal 
government in C'anada with no elective assembly, but 
only a council nominated by the Crown. Even under 
Pitt’s Coiistitiitional Act of 1701 the measure of lilierty 
granted to the Canadians, and intended to reward the 
allegiance of the Loyalists, consisted only in the riglit to 
elect die members of the lower house in each of two pro¬ 
vinces. The GoviTUor, die executive council, and the 
legislative council, or <u})per liouse, were all appoiniid by 
the Crowm. Ttie same is true of the otluir North American 
colonies. Tliose .thac already had partial self-government 
(as Nova Scotia, Barbados, Jamaica, Berniudn) were not 
deprived of it, but tliose newly accpiired (Trinidad, etc.) ' 
w^ere kept under Crown government. Cape (.VJony, 
definitely ceiled in 1815, remained under military govern¬ 
ment till 1835. Evf'n then the civil government establisheal 
was a nominated, and not an elective one. Self-government 
being out of the question in a pjfjnal settlement, Australia 
remained long in direct dependence on tlie C'rown. But 
the lessor taught by the American devolution had never¬ 
theless been effective. As the new colonies grew in 
population and importance, the opinion gained strength 
that both justice and jexpediency demanded that thj^y 
should administer their own affairs. Ewn on commercial 
principles it was thought that colonial liberty was more 
profitable than colonial bondage. The doctrines of the 
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political economiats which became in the middle of the 
century the olFicial creed of the English government, 
brought about the establishment of free trade (1846) and 
the repeal of what was left of the Navigation Acts (1849). 
Already before this the serious rebellion in Canada (1867) 
and Lord Durham’s report, strongly recomm<Jnding the 
establishment of responsible govTriiment, had called public 
attention to dangers of the existing system. The Act of 
Union of 1810. joining Upper and Lower Canada into one, 
introduced as its sequel the principle of parliamentary 
self-government.^ Before the cn<l of the 7iext decade the 
same “enfranchisement” wa.s extended to the other 
provinces of British North America (Nova Scotia and 
New Bruns\vi(‘k, ]8'18, Prince Edward Island, 1851, and 
Newfoundland, 1855), and to all tlio other colonies in a 
position to receive it.- 

It is interesting and instructive to observe the attitude 
adopted in hlngland towards the C(donies at the time of 
the grant of self-government, and in the period immedi¬ 
ately following. In the first place, great tjucstions of 
paramount interest in the colonial policy ef the present 
day were left entirely out of siglit—the tariff relations of 
tlie colonies with the mother couniry, and the question of 
imperial defence. That the tariff should have passed 
unconsidered was entirely to be expected in the light of 
the idens then prevalent; indeed the question seemed to 
have settled itself in the course of nature, and the opti¬ 
mistic free-traders of the middle of the century took it for 
granted that tnriif barriers'were soon destined to dis¬ 
appear the world over. It seemed unnecessary, therefore, 

^ See in tliis connection J. L. IMorvison, British Svpremacy and> Canadian 
Sclf-Covernment (1919). 

Mew Zonlnnd ivcoi\etl resjionsiblo government by an Act of 1862 
ns uitcTni‘('(cd ill 185fi; Mciv South "W’ales nnd Victoria, 1866; South 
Australia and Taemania, 1S66; Qneeiislniid, 1869; Cape Colony, 1872; 
Western Australia, 1890; Nattd, 1893; Transvaal, 1906; Orange River 
Colony, 190T. 
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to stipulate for free trade or any form of customs union 
between tLe United Kingdom and its dependencies. The 
other problem, that of imperial defence, was also passed 
over: perhaps by virtue of the very difficulty of its solu¬ 
tion, pe.rhaps as a result of the sanguine hopes that had 
been fostered in th(‘ peace era. The policy adopte<l was 
not eveTV.\vhere ajiproved. Disraeli, sjicaking in 1872, 
and foreseeing with cliaraeteristie pre.seienee the diffieuUies 
that, must arise, pionoiinccd it a mistake. “ Self-govern-, 
ment,” lie said, “ ought to have been conceded as part of 
a great policy of ijnx'erial consolidation. It. ought to have 
been accompanied by an imjicrial tariff , . . and by a 
military code which should have precisely defined the 
means and the responsibilities by which the colonies should 
be defended, and by which, if necessary, this country 
sliould call for aid from the colonics themselves.” 

But the real secret of the willirigne.ss of the English 
people to leave the government of the colonies in thi^ hands 
of the colonists thern-selvos lay in the now view that w'aa 
becoming cnrrei^it n?,* to the “ manifest destiny ” of the 
British colonie.s.^ Tlie example of tlie rise and progress 
of the United States .seemed to point towards the, inevitable 
future of all great dependencies inbabitcil l)y an enlightened 
and increasing population. Indejiendence seemed only a 
question of time, and the duty of the motlicr country was 
to give the colonies a sound jiolitical education in the 
methods of responsible governiiK^nt, and when the destined 
hour came, to let them depart in peace. The views of the 
“ little ^Inglanders ” of the ’Manchester school of econo¬ 
mists, averse to largo military and naval expenditures, 
cosmopolitan in their sympathies and sanguine in, their 
hopes of the commercial unity of the world, pow'erfujiy 
fitimulated public feeling in this direction. It is astonish- 

* For interesting details in this connection, see B. fTolland, Impermm 
et Libertas (19C1). 
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ing at the present date to look back on the opinion then 
prevalent.. Sir K. Rogers (afterwards Lord Blachford), 
who for eleven years was p(*rniarient Under-Secretary for 
the Colonies (18C0-71), wrote at a later date (1885) of the 
views he held in the following terms : “ I had always 
believed—and the belief has so far confirmed* and con¬ 
solidated it.seU that 1 can hardly realize the possibility of 
any one seriously thinking the contrary—that the destiny 
of our colonics is independence : and that in thi.s poii^t of 
view the function of the Colonial Office is to secure that 
our connection, while it lasts, .shall be as profitable to both 
parties, and our separation, when it comes, a.s amicable 
as possible.” Such views were only too common in the 
j>eriod of colonial history from 1810 to 1880. Mr. E. J. 
Payne, in liis Ilistori/ of IJuwjjcan Colotucs (1877), designed 
as an educatiorial work for Jhiglish schools, wrote ; “ Canada 
and Victoria are bound to England l>y a tie so slight that 
its rupture would not at all be dreaded; and such a rupture 
would hardly be felt whenever it happened.” Great 
indeed is the contra.st between such ct point of view and 
Mie sentiments now entertained, both in Great Britain and 
the colonies, of the relations of the depeiidencres to the 
mother country. But before considering the new im¬ 
perialism and its jiolitical consequences, it will be best to 
pass briefly in review the varied systems of government at 
present obtaining in the colonial possessions of the United 
Kingdom. 

7. Present British system of colonial administra¬ 
tion. . First let ns consider the general principle which 
arc adopted in the management of the British colonial 
possessions. Borne persons indeed might deny that there 
are any general principles involved; for it is contrary to 
the spirit of Britisjj institutions to act on a formal and pre¬ 
conceived plan, and the method adopted is rather an habitual 
way of doing things, based on the teaching of experience, 
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than a scientific and complete s 3 ^stem of administration. 
The British system, if the word may be allowed, recognizes 
no absolute right of self-government, It aims, in the words 
of Earl Grcy,^ to allow “ the inhabitants to govern them¬ 
selves wlien sufficiently civilized to do so with advantage ” 
and, wherft this is not the rase, to pro\'ido “ a just and 
impartial administration of those colonies of which the 
population is too ignorant and unenfighteiied to manage 
its pwn aftairs." It is recognized therefore that the 
government adopted in each colony must be in accord 
with the particular conditions presented, must vary 
according to the race, character, and number of the popu¬ 
lation, tlK'ir degree of enlightenment, the (^xtont of the 
territorj", and (as in tlie case of Gibraltar) with the possible 
military im]n>rtance of the place for the defence of the 
Empire. Within tlu'se limits the priucaple obtiiijis that a 
colonial community of which the great maj(irity is made up 
of civilized whites slmll be granted the fullest autonomy; 
while to the otlier colonies shall be «*xten(led sucli a measure 
of self-gov(‘rnmtnt 5s their eircumslances sei'm rightly to 
demand. ^The principle of political training for future 
Belf-governraent, as is seen in the case of the elected 
municipal bodies in India, is also recognized. In the case 
of every colony, however, the Crown retains a certain power 
of control; tlie Governor, or executive head of the colony, 
sometimes nominal, sometimes actual, is the nominee of 
the Crown; the Crown reserves veto on all colonial legis¬ 
lation; the final court of appeal for colonial cases is the 
judicial ^committee of the Privy Council. 

Though resting on this general plan, the governments of 
the British colonies present the greatest range of diyersity 
in the details of tlii'^r political constitution. Various 
classifications have been offered, of w'hich the most satis¬ 
factory seems to be the separation first of all into three 

• ' Lord Grey, Vo?oniaZ PoWey (1853K 
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classes—the Crown colonies, the representiitive colonies, 
the res})onsible colonies. The Crown colonies are those 
which have no self-government; the representative colonies 
arc those which have partial seU-governnient; the respon¬ 
sible, colonies are those which have complete self-govern¬ 
ment. These three divisions may be taken to intlicate, not 
only the classification of the dependencies at any. particular 
time, but also ilie stages through which a British colony- 
passes in the upward progress. Canada, as has been seen, 
W'as a Crow'u colony from its conquest until 1791, a repre¬ 
sentative colony until the Act of 18«1(), and since then a 
responsible colony. 

In the first of these divisions, the Crown colonics (with 
which also tlui various protectorates are to be included), 
are comprised all iiiosij dc'pcndencies wliose governing 
officials are all nominated by the (h'own. The list includes 
the Straits Settlements, Jlong Kong, Fiji, Trinidad, Sierra 
Leone, Honduras, Gibraltar, St. llehuia, and many other 
places. Within the group, however, various degrees of 
de}jendcn( e on the home government are. found. In the 
^)laccs of great military and naval iin])ortanco (Gibraltar, 
St. Helena), and in dependencies containing but few white 
jieople, the control of the (Town is complete; the nominated 
olticials are ajipointed directly by the home government, 
and sent out to the colony. In Gibraltar the whole legisla¬ 
tive and executive authority is vested in the Commander- 
in-(Jliief, who is also Governor. In other possessions, 
representing a higher stage of colonial evolution, and 
which contain a conisidcrablc element of white, on at least 
of educated native inhabitants, the control of the Crown is 
less d4’ect. In British Honduras, for example, the adminis¬ 
tration (19*20) is conducted by a governor with a nominated 
executive council c?f six members, and a legislative council 
consisting of five official and seven unoflicial members. 
The govofnment of Hong Koxg approaches^ still more 
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nearly to being representative'. The Governor has as his 
executive council a nominated body of eight members, 
six of whom (the secretary, the officer commanding the 
troops, the treasurer, the attorney-general, the secretary 
for Chinese a hairs, and the director of public works) hold 
their positions ex officio. There is, in addition, a legislative 
council composed of the same ex-officio members together 
with the captain-superintendent of police and six unofficial 
menaboTS—four ap])ointed by tlie Crown (two of tliesc being 
Chinese), one nominated by the Chamber of Commerce, 
and one by the local justices of the peace. Ruoh a body, 
it wdll be observed, stops just short of the principle 
of popular election. The details hero, given arc not of 
importance in themselves, but are intended to show the 
careful grading of the British colonial government. 

The representative coloni^js arc those in whose govern¬ 
ment the principle of election lias been introduced, without, 
how'evor, being allowed to predominate. To this class 
belong Ceylon, Jamaica, Mauritius, the Bahamas, Bar¬ 
bados, British .Guiana, Bermuda, etc. Here again two 
degrees of relative dependence jnay be distinguished. In 
some of them (as Mauritius an<l Janmi('a) legislature 
consists of a single body, a part of whose members are 
nominated and the rest elected; in others (as Barbados) 
tho legislature consists of two houses, one entire house 
being elected by the xieople. But in all tlie representative 
systems the officers of the cxyutive arc nominated, and 
the parliamentary system of government docs not obtain. 
The legielatiire (Council of Government^ of Mauritius, made 
up of the Governor, eight ex-officio members, wdtli nine 
nominated by the Governor and ten elected memliers, is 
typical of the first clas!?. Barbados illustrates tlic second 
and more advanced type; it has a biwmoral legislature, 
the upper house (Legislative Council) composed of nine 
members imminated by •the Crown, and the* lower, or 
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House of Assembly (twenty-four members), being elected 
annually by tbe people. 

At the apex of the system stand the really self-governing, 
the T’csponsible colonies, whose governments are modelled 
on that of the United Kingdom itself. These include 
Canada, Niiwfoundlaiid, Australia (now fedenxtcd), New 
Zealand, and the Union of South Africa. The- last-men¬ 
tioned government was constituted under the South Africa 
Act of 1909, and includ(‘s the provinces of the Cape of Clood 
Hope, Natal, the Transvaal, and tin? Orange Free State.^ 
The combination thus formed is not a federation, but is 
unitary in structure. The responsible, colonies enjoy a 
virtual indepeudenee. Their governments have been 
created, as alreaily seen in the case of Canad.a and Australia, 
by statuti*s of the, British Parliament whieh arc practically 
equivalent to written constitutions. Witli the exception 
c>f the nomination of the Oove.nkJT-Oeneral (or Covernor, as 
the (‘ase may be), the reservatioii of power of disallowing 
colonial statutes, and the retention of the judicial com¬ 
mittee of the Privy Council as the final court of appeal, 
"^the home government withdraws from any internal con¬ 
trol of the self-governing colonies. It must, however, be 
distinctly understood that in point of law this self-efface¬ 
ment of the imperial government is only operative at the 
ph'a sure of Parliament. The claim has indeed been raised 
in Canada that the grant to the Dominion Parliament 
of “ exclusive legislative ,authority ” over the matters 
enumerated in the British North America Act was “ ex¬ 
clusive ” of the authority of the Imperwl Parliamecit itself. 
Such a. contention is at variance with the very basis of the 
Britisti constitution, and cannot for a moment be accepted, 
unless and until a statute of Parliament allows it, 

* Note that the older designation “ Orange Free State ’* name 
for forty-siK jears of the independent republic), which hod been altered 
to “ Orange Kiver Polony " after the Sohth African War,*i8 restored. 
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neither the Crown nor any other authority in the mother 
country has any power over the colonies beyond that 
reserved in the constituent Arts. 

These colonies are thus lett free to manage their own 
internal concerns. This includes the veiy iniportnnt 
privilege making their own tariff. All of the autono¬ 
mous colonies have availed Ihemyelves of this, and have 
erected jnotective tarilTs against the trade of the mother 
coiyitry. It is trui tliat a system of preferential duties^ 
in favour of Groat Britain (beginning with the Canadian 
Tariff of 1807) has been established in the Dominions. But 
it was long the case that the colonial tariffs placed British 
goods in the same position as those of a foreign country. 
The colonies have not the power to conclude treaties with 
foreign states, but it has been the custom of Great Britain, 
in negotiating treaties affecting immodiutely the greater 
colonies, to give a ready hearing to tlie wishes of her colonial 
subjects. It is ai^ understanding, or even maxim, of the 
policy governing the relations between Kngland and the 
Canadian Doininirm,” wrote the late 8ir John Bourinot, 
a leading authority on the government of Canada, “ kliat 
Canadian representatives shall be chosen and clothed with 
all necessary authority by the Queen in council to arrange 
treaties immediately affecting Canada, and all such treaties 
xnust be ratified by the Canadian Parliament.” The form 
of government prevalent in the responsible colonies is 
virtually the same as in England, except that the existence 
of the constituent statutes introduces everywhere the 
principle of constitutionaPlimitationjj analogous to what 
is found in the United States. The Governor exercises a 
nominal authority similar to that of the Crown. The real ' 
executive is the Prime Minister and his cabinet, whose 
tenure of powder is dependent upon the^oiitinued support of 
the majority of the lower house. The Canadian Senate is a 
nominated body of liraijted members, but the nominations 
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are made on the advice of the ministry, and not, a9r 
in the representative colonial councils, at the pleasure ol 
the Crown. The same is true of the legislative councils 
of New Zealand and Newfoundland. The upper house 
of Australia is elective, and the Senate of South Africa 
partially so.^ * 

India, whose conditions are altogether unique, stands 
apart from the rest of the Britisii (‘olonial system. Here 
a vast population, numbering well over three hunijred 
million, and presenting the widest varieties of racial 
character, customs, and creeds, arc more or less under 
the control of the United Kingdom. About seventy 
million of these arc found in the semi-independent native 
states, the rest fall under the government of what is tech¬ 
nically called British India. The government of India is 
divided between the home authorities, the central govern¬ 
ment in India, and the subordinate or provincial govern¬ 
ments. At the head of the home govQfument is the Crown, 
acting through the (Secretary of State for India. With 
this secretary is adjoined a special council composed for the 
part of former residents in India, appointed for seven 
years, and not eligible to sit in Parliament. The expendi¬ 
ture of the Indian revenue must be sanctioned by the 
secretary and a majority of the council. All other business 
done in the United Kingdom in reference to India is con¬ 
ducted by means of the council, but in some matters of a 
diplomatic character, as in dealings with native states, 
the secretary may act alone’^^ In India itself, the supreme 
executive power lies^ in the GoVernor-General, or Viceroy, 
who is appointed by the Crown. He has an executive 
council, which includes the Commander-in-Chief and the 
highest’officials. For legislative pwposes, the council is 
increased by other members appointed by the Viceroy or 

^ An admirable account of the government of South Africa is found 
in R. H, Brandt The Umon of South A/rian{1909), « 



CoLoirrH goVebnment 266 

‘elected tmder the Indian Councils Act of The prO'* 

^vincial governments^ under governors (appointed by the 
Grown) or lieutenant-governors (appointed by the Governor- 
General) or chief commissioners (appointed by the Governor- 
' General in council) assisted by councils, are similar in cou- 
^Btruction to the central government. Tlie legislative 
councils'’'of the province, like the legislative council of 
.India, contain a minority element of elected members. 
'Ther§ is thus as yet but little attempt at self-government 
in either the central or provincial administration of British 
India. In the municipal governments, by virtue of Acts 
'of Parliament (1883-84), the elective principle has been 
introduced. Over the native states Britain exercises a 
varying degree of control. They contain no British offi¬ 
cials, except an advisory resident; they raise their own 
armies. But they can hold no diplomatic intercourse 
with one another or with the outside world, and have no 
right to make war oi peace. Britain also reserves the 
penalty of dethronement as a i)UDitive power over the 
native princes. * 

8. Imperial federation. The question of greatest 
interest in connection with the large self-governing colonies 
of Great Britain is their political future. The idea of 
their manifest destiny ” as independent states, prevalent 
fifty years ago, receded into the background in the closing 
years of the nineteenth century. New forces came into 
play. The economic expansion, of the great industrial 
states demanded constantly new markets and new control 
of raw imitorials. A wave of imperialism ” swept over 
Europe. Africa was partitioned among the Great Powers. 
J^arge parts of Asia were brought directly or indii^ctly 
under European control The doctrine of the “ whi^ 
man^s burden,” to some a creed and t^ others n cloak, 
became #the word of the hour. The day of large empires 
replaced the dream of a world of little communities always 
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at peace. The disniption of the British Empire would 
have meant the downfall of Great Britain. 

Under such circumstances the current of British public 
opinion turned. The permanent unity of the Empire 
appeared now as the supreme goal. The end to be attmned 
was clear, but the means obscure. The esteUlishment of 
the Imperial Federation League (1884) and its.vdde initial 
success marks the opening of an era. The League ad¬ 
vocated a pan-imperial parliament and unified imperial 
defence. But this meant pan-imperial taxes. The colonies 
would have none of them, and the League expired (1893). 
Meantime in indirect ways tl^e existing imperial union was 
strengthened. The Colonial Conferences^ (1887, 1897, 
etc.) developed from irregular pageantry into something 
aj)proaching a Council of Empire. The name Jlmperjgl^ 
Conference was adopted (1907) and the meetings made 
regular. Australia and New Zealand subsidized an Aus¬ 
tralasian squadron of the British Navy. But the growing 
feeling of a distinctive national life in each of the greater 
colonics precluded anything like a^ re-£d>sorption of the 
Dominions into the British system. The incres^ing danger 
of a war with Germany qmckened the movement. Two 
distinct currents of opinion, more or less divergent, though 
both moving toward permanent unity, became apparent. 
Some people advocated the deliberate institution of a 
federal imperial representative government with a corre¬ 
sponding degradation the existing governments of 
Great Britain and the Dominions. It was urged that this 
would produce maximum of defensive strength and a 
true guarantee of permanent union.® Others claimed that 
such,a union was contrary to the spirit of the •Empire. 
Tihey proposed that the Empire should be viewed hence- 


* For a complete hiatory, see R. Jebb, The Imperial Conferer^ (1911). 

* For this M^ole project, see L. Curtis, The Problem of 

vwllh (lOlS). • • . 
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forth, as a united group of “ nations in alliance ” acting 
together in war and working together in peace, but always 
on a basis of voluntary co-operation. The havoc that such 
a doctrine made of legal theories of sovereignty and of the 
formal basis of British rule was presumed to be offset by 
the fact that it corresponded to what was really taking 
place. 

The events of the war have entirely changed the outlook. 
All .proposals for formal federation, for a supreme par- ' 
Uament, and for pan-imperial taxes are drifting into the 
background of academic discussion. The argument that 
formal union is necessary for defence is now met by the 
fact that defence w'as carried on without union. The 
admission of the Dominions to membership in the League 
of Nations invested them with a peculiar status in which 
they seemed to be independent in all but name and form. 
At the same time the increasing realization throughout all 
British countries of the strong element of stability offered 
in a troubled world by union under the Crowm, rules out of 
discussion all question of the establishment of independence 
in the republican form. 

9. Recent colonial expansion of Etiropean states. 

But it is now necessary to describe in some detail colonial 
expansion in recent times of the other great states of 
Europe, and the methods they have adopted in the ad¬ 
ministration of their dependencies. Since the year 1880 
the territoHal area claimed by^the Great Powers as their 
dependencies has vastly increased. The available parts of 
A^, and the imclaimed islands of the» Pacific, have fallen 
into European hands; the largest prey has been found in 
the coirtinent of Africa, which has practically been parcelled 
out among the great ’states. France, which had cegn- 
menced the conquest of Algiers as early as 1830, has 
extended its possessions in North Africa, and at the opening 

f 

t ^ in tffis connection B. Ilebb, The Britmntc (^ueftiwn (1913), 
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of the Great War held not only all Algeria, but Tunis,, the 
Sahara, Wadai, S6n4gal, French Guinea, the Ivory Coast, 
Dahomey, French Congo, etc. This territory includes 
nearly all of the desert, the larger part of the valley of the 
Niger, and Central Africa north of the Congo. The island 
of Madagascar was seized in 1895. FrancS has also 
(beginning in 1861) obtained a large part of Indo-China 
(forming the dependencies of Cochin China, Tonkin, 
Annam, and Cambodia). The French dependencies in¬ 
cluded in 1914 in all an area of about 4,000,000 square, 
mUea, and a population of 44,600,000 people. As the 
larger part of this area is occupied by an uncivilized native 
population (in Madagascar, for example, there were in 1917 
some fifteen thousand French in a population of 3,545,264), 
it has remained to a great extent either under military 
government (as in Central Africa) or under appointed 
officials with military support (Madagascar, Indo-China). 
Where possible, however, in the older colonics of France, 
self-government is introduced; Martinique and Guada- 
loupe have each elected coimcils; so to\) ha@ New Caledonia, 
in the south Pacific. Algeria is governed as part^of France, 
being divided into departments and represented in the 
Senate and in the Chamber of Deputies. Nowhere has 
more thought been directed to the theory of colonial 
government than in France, a large part of the theoretical 
literature of recent times on the subject being French. Iii 
spite of the fact that the pmintenance of the Ubw colonial ■ 
system proves a heavy burden on the French exchequer, ’ 
the dream of a colooial empire persists. It is chairacteristio 
of the French people, that while the English still keep their 
vast colonial possessions unrepresented in the Parliament of 
the mother country, France has alteady adopted the prin¬ 
ciple of colonial trepresentation. Cochin China, French 
India (Pondicherry and four other towns), Guiana, and 
S6n^gal, edch elect one deputy ;• Guadalonpe,•Martinique* 
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and Reunion each elect two. These last three, as well as 
,French India, are represented by one senator each. 

5 Under the terms of the Peace Treaty of 1919 the colonial 
^control of France was still further extended. Togoland 
i,.and the Cameroons, formerly part of the German colonial 
^"empire, we?e divided between Great Britain and France. 

' At the time of the outbreak of the Great War the German 
.'Empire was in possession of a vast colonial domain. The 
t,expansion of Germany, which began about 1884, had taken 
the form of establishing “ protectorates " and “ spheres of 
influence,” rather than colonial establishments in the true 
"sense. The territory thus brought into dependence on the 
German Empire amounted to one million square miles. 
Most of it was in Africa, and was made up of Togoland, 
the Cameroons, German South-West Africa, German East 
Africa, etc. Germany possessed also the very valuable 
port of Kiau-chau (nominally leased from China) and a 
large part of the island of Papua, together with smaller 
islands in the Pacific. Tlie administration of these terri¬ 
tories, carried oji bj imperial governors, commissioners, 
secretaries* etc., was similar to that of a British Crown 
colony of the primary type. There was scarcely any 
European population. Under the terms of the Treaty of 
Versailles in 1919 the German overseas dependencies 
were transferred to the control of various Great Powers. 
South-West Africa was placed under the Union of South 
Africa; Grerman East Africa divided between the control 
of Belgium and Great Britain; Togoland and the Cam¬ 
eroons between that of France and Great Britain; the 
, Pacific islands were placed under Great Britain and Japan, 
and Kiau-chau transferred to Japan. Italy also has 
established African dependencies (Eritrea, Italian Somsji- 
. land) whose general character and wh«se administration 
\ are similar to those of Germany. The colonial possessions 
of Nethttlands, though not attributable to £he recent 
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European expansion, are of great wealth and importance. 
Their population outnumbers that of the mother country 
in the ratio of eight to one, although of the forty-seven 
million inhabitants less than one hundred thousand axe 
white. The elective principle is nowhere in use. The* 
Governor of the Dutch East Indies, the mern'oers of his 
assistant council, and the provincial “ residents and 
district “ controllers,” are all appointed officials. The 
administration of the colony, however, must be in accord 
with the principles laid down in a Dutch statute of 1864, 
for the “ government of Netherlands India.” 

^ 10. The dependencies of the United States. The 
most recent chapter in the history of colonial expansion is 
offered by the acquisition on the part of the United States 
of a number of dependent territories. The Hawaiian 
Islands, annexed in 1898, may be passed over; admitted 
to territorial status (1900) and having a government similar 
to that of the other territories of the United States, they 
are ^ - -v^uKcd upon as a dependency. J3ut the cast? 

^ uirterent with the islands acquired by ce^ision from Spain 
(1898), as the result of the Spanish-American l^ar (Porto 
Rico, the Philippines, Guam), and with Tutuila, Manna, 
etc., in the Samoan group, annexed in 1899 at the request 
of their inhabitants. Porto Rico, under the Organic Act 
of April 12, 1900, was controlled by a governor and an 
executive council appointed by the President of the United 
States, and a legislature, ^^of which the lower house was 
elected by the people, while the upper house consisted of 
the executive council. Of this branch of the legislature, 
at least five, out of a total of eleven, had to be natives of 
the island. The principle here adopted of forming a' 
legislative body by using on executive council containing, 
a number of native, resembles somewhat the system already 
d^cribed as used in the government of British India. AJ: 
still more" liberal form of government was ilistdtuted 
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an Act of 1917, under which the entire legislature (Senate 
'^nd House of Representatives) is elected by the people, 

J The government of the Philippine Islands has now passed 
|lie constructive stage. For some time after the defeat 
bf Spain, and even after the formal cession of the islands, 
|he admini^ration remained in the hands of the milit-ary 
authorities.* This was superseded by civil government 
(July 1,1901) vested in a commission of officials nominated 
fcy the President. An Act of Congress (July 1902) vali¬ 
dated the creation of the civil government thus established 
and the exercise of power granted to it by executive order. 
The same Act contained a general bill of rights as a guarantee 
of individual liberty, and provided for the summons of an 
elected legislature after the pacification of the islands and 
the completion of a census. The executive government was 
put in the hands of a civil governor (designated later 
Governor-General) and seven commissioners (increased in 
1908 to eight), four baing Americans and three Filipinos. 
All these officials were appointed by the President of the 
United States. The Commission acted also as an upper 
house, the h>wer consisting of an elected assembly. An Act 
of 1916 abolished the Philippine Commission and set up 
an elected Senate and House of Representatives. Under 
its provisions the Governor-General, a vice-governor and 
auditor, and a deputy auditor are appointed by the Presi¬ 
dent of the United States.^ 

The acquisition of the above dqi)endencie8 by the United 
States has occasioned in recent years a vast amount of 
discussion. It has been a matter of earnest debate as to 
vV'hethei the acquisition of vsuch distant insular territory 
, as ihe Philippines, peopled by races altogether ali$n, in 
part uncivilized, and ii? part openly hostile, was either 
just, or profitable. Even the constituti^nahty of such a 

* The PhiBppine Legialatute elects two Resident Commisedonen to 
.iliSeWted Static. * 
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proceeding was widely denied. The last question lias been 
set at rest by the interpretation of the courts, and by th^ 
overwhelming force of accomplished fact. The plain truth ^ 
is, that at the making of the constitution the acquisition 
of such territory as the Philippines was not considered, 
either one way or the other. The result is, thdt in reality, 
the constitution has nothing to say about it.* But the 
convenient doctrine of implied powers has been made to 
meet the case. The question involving the keenest dis¬ 
cussion was that of the tarifE. It was held by many that 
the provision of the Constitution that the tariff must be 
uniform throughout the United States prevented Congress 
from making a tariff barrier between the republic and its 
new dependencies. The Supreme Court, however, in the 
Insular Cases of 1901, has decided that this is not the case. 
As a consequence Congress is held to have complete power 
to establish between the United States and its dependencies, 
either free trade or a tariff system, ms it sees fit. 

It may be observed in conclusion, that the tendency of ' 
the United States in dealing with Its dependencies 
been to proceed further in the direction of popular govern¬ 
ment than English experience would warrant. It has been 
difficult for Americans, in whose minds the principle of , 
popular govermnent has always assumed a more sharply 
theoretical form than is current with the English, tp 
reconcile themselves to the “ possession of a dependei^t 
community. Common sense has shown the impossibility ■ 
of governing the Philippine Islands on the same plan as 
Massachusetts or. California. Yet the positive «assertion ‘ 
of the Declaration of Independence that “all men are 
created equal, read a little awkwardly in connection 
the government of a group of ij^lands by a commissioili, 
sent to them frons^ a distant country, and with the exclu^on " 
of the unchristian tribes from its future govemancei Bn1«» • 
as usual, the brute force of circumstances provfes too 
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, fot abstract theory, even when clothed with the historic 
; authority of the Declaration of Independence. 

.V 
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LOCAL GOVERNMENT 


1. Local and central govern racnt distinguished.—2. Areas of ^ocftl 
government; the United States, Franco, England.—3. Comiwsition 
and powers of local governing bodies; the United States.—4. Eng¬ 
land.—6. France.—(i. Prussia.—7. Local taxation; the property 
tax of the United States.—8. Systems of local taxation in pther 
countries.—0. Reform of the American system. 

Local and central government distinguished. 

Hitherto, our disciission of tlie structure of government 
has been confined to the consideration of those governing 
bodies whose authority extends over the whole state. 
But in all but the very smallest communities these are 
not the sole organs of administration. There exists in 
4 addition a number of officials and official bodies whose 
functions extend only over a portion of the total territorial 
area of the state. These bodies, and the duties that they 
perform, are spoken of under the general designation of 
local government.” Local government, therefore, wiU . 
refer to the operations of all township and county councils, ’ 
the governing bodies of municipalities, districts, etc. The 
common-sense meaning of the term is quite clear, but the 
definition of local and central government, in exact, precise- 
form, is not so eas^. For it”is to be observed tjiat not 
all the governing bodies whose power extends only to a 
part of the state are to be classed as organs of local gfjvem-j- 
ment; *^for otherwise this would include the component 
parts of a federal state, which is contrary to the evident;/ 
signification intended. The state authorities of Ne’W'^Yorfcj 
or Massachusetts are not organs of local g£)vernin^t.f^ 
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;^ot does the distinction Ke in the extent of territory 
' wvered, nor in the number of persons ruled over. The 
^ municipal government of New York or Boston, or the 
jcipiimty council of Lancashire, exercises its authority 9315 !^ 
a vastly greater number of people than the state of Nevada; 
on the ot 0 er hand, in extent of territory, the principality 
of Monaco, which occupies eight square miles, is not a local 
government at all, though far less in area than any French 
department. The difference between local and central^ 
gpvernment is not therefore a matter of area or of 
population. 

The distinction lies partly in their relative constitutional 
positions, and partly in the respective nature of the public 
services performed. In regard to the first point, it is 
true of most independent states that the local government 
derives its powers from the central government, and 
holds them at the pleasure of the latter. This is the case, 
whether or not there*is a written constitution. In France 
and in Italy, each of which has a written constitution, 
the organization of 1 ;he local government is entirely imder 
the control of the central parliament. It is for this reason 
that we do not think of the Swiss cantons or the “ states ” 
of the United States as organs of local government; for 
these component parts of a federal system are, within 
the sphere of their own competence, quite independent 
of the central federal authority. But the distinction thus 
V made is not universally true. Jhough it applies to nearly 
all independent states, it is not the case with the organs 
of local# government (townships, county and municipal 
authorities) in the separate commonwealths of the United 
States? These certainly are organs of local goverpment, 

^ and yet to a great exteht they exist by virtue of the st|ite 
constitution, and could not be put opt of existence at 
will <!>f the state legislature. 
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The otlier point of distinction between local and centj^ 

government consists in the different nature of the servibes 
accomplished. This requires some further explanation* 
The various functions performed by the agencies of the 
state for the benefit of the citizens will roughly fall into, 
two classes. Some of them will be in the interest of the 
community generally, and the benefit thereby effected will 
not be assignable to any single part of the country. For 
example, the proteption afforded by the army and ^vy 
whereby foreign conquest is prevented, is a benefit shared 
by all the inhabitants alike. The same will be true of 
aU the large class of public works, the advantage and 
purpose of which may be said to be national. There will 
also be a number of regulative functions to be performed— 
the institution of the criminal law, the control of marriage 
and divorce, law regulating contracts, sales, etc., all of 
which, to be effective, must be uniform. The whole class 
of functions thus indicated will properly fall within the 
province of the central government. But in addition to 
these, there are other state activities (for it must be recol- 
* lected that both local and central government form a 
part of the organization of the state) of quite a different 
character. Here the benefit to be conferred only affects 
a small portion of the community, and is obviously assign¬ 
able to a particular area. The lighting of a town, the 
erection of a bridge over a country road, the establish¬ 
ment of a street-car system, are matters of this soyt* * 
Here it seems reasonable^ that the advantage, the cost,' 
and the contiol of the enterprise should be lool^ upon 
as solely the concern of those who are affected by it. 

Such, then, is the general distinction between the* duties., 
of ^central and local government:,. The public sem^/ 
of the latter will he found on examination to refer mahily/ 
to the maintenance of schools, hospitals, asylums, bridges^;- 
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parks, etc., and the management of local public 
utOities, such as lighting plants, transportation systems. 
The activities of local government are thus concerned 
mainly with real property in various forms; it represents 
the collective activity of the citizens directed towards 
the creation and control of such tangible utilities (roads, 
bridges, Water supply) as are of general benefit in their 
particular area, and indivisible among the separate citizens. ^ 
The* services thus performed may be better understood by 
contrasting them with such regulative legislative activities 
as the making of the criminal law, which belongs to the 
central government. In spite, however, of the obvious 
nature of the general distinction, the functions of local 
and central government shade and blend into one another. 
In some cases wliat is evidently a local matter as to expense 
and immediate benefit, is yet in other aspecta a matter 
of general concern. This is seen in the case of schools. 
It is of evident unh’ersal concern that all the citizens 
should be educated, and it is therefore within the proper 
province of the cehtral government to make education 
compulsosy, and to prevseribe the general plan upon which 
it shall be based. It may also properly defray a part of 
the cost, leaving to the local government the immediate 
control and the main part of the cost, at least of primary 
schools. 

2. Areas of local government; the United States, 
France, England. From th^ general consideration of 
the nature of local governnjent, we may pass to some of 
the speeial problems which arise in its construction and 
tjonduct. These we may group under three heads : (1) the 
i|uesti6n of local areas, and here we shall have o|:casion 
io contrast the orderly “ multiple system in use in the 
tJnited States with the confusion of the English areas; 
(2) th& composition of local governing bodies and their 
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relation to the central executive, in connection with which 
the centralized system of France may be compared with 
the decentralization in England and in America; (3) the 
question of local taxation, involving an examination of 
the American property tax and the systems in use in 
other places. 

The institution of local government everywhere necessi¬ 
tates the division of the total territory, not only into one 
set of subordinate areas, but into several. In the Uqited 
States we have townships and counties; in England 
parishes, districts, and counties (with other divisions); 
in France, communes, cantons, arrondissoments, and 
d^partemeiits. In the Unit(‘d States and in England we 
have, in addition to these, the municipal areas occupied by 
town and city governments. The reason for having more 
tluin one set of divisioiLs will be plain. Different public 
utilities will naturally spread their effect over areas of 
different size. Thus it will require, let us say, only twenty 
families to support a country school; but the same number 
of families could not wth advantage ^ereqt and maintain 
a lunatic asylum for their use. Nor presumably could a 
hospital or a poor-house be supported out of so small an 
area. It becomes plain, then, that local government 
demands the making of several areas adapted to the 
respective rarity ” or “ denseness ” of the function to 
bo performed. But for convenience’ sake it will be well 
to make these areas as few ^s may be, and to group together 
those which roughly correspond. 

As the basis of, the areas'of local government;, there 
will generally be found in old countries such as England, 
Francq, or Russia, a primitive unit of settlement‘whose 
hi^+ory is long antecedent to that‘of the central govetn- 
ment itself. Sucl^ is the English parish, whose ecclein- 
astical name has superseded the original Saxon ^'^town- 

4 
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Bhip/* the French commune, and the Prussian gemeinde. 
In its origin this represents the little community of neigh¬ 
bours living together in a hamlet, or in adjacent rural 
settlements, and conducting their joint concerns by some 
form of common management. WTiero such exists it is 
plainly desirable to adopt it as the primary area of the 
local government of the modern state. There is, however, 
this disadvantage, that in the course of their long history 
the»original parishes, etc., will have grown vastly different 
in size and population. In England, for example, out of 
a total of about 15,000 parishes, the smallest contains 
less than fifty acres, the largest over 10,000; eleven parishes 
(in 1891) had no inhabitants, and the most populous 
(Islington) contained 319,000 inhabitants. Similarly in 
France some communes are rural areas or mere hamlets, 
while others are great cities. In spite of the distortion 
of area thus occasioned, it is advisable to retain such 
historic areas in the frame of local government. For they 
represent an essentially organic unit, and one which offers 
already a common‘economic and social life as a basis for 
political «conatruction. Above such areas as these will 
come larger units (the counties, di8tri(jts, etc.) representing 
the performance of public duties, such as road*making, 
erection of poor-houses, hospitals, gaols, etc., which demand 
A wider support than that given by the smallest local 
community. The number of gradations in the ascending 
scale of local areas varies from country to country, and will 
• be best understood by a brief comparative review of the 
divisiofl adopted in some leading states. 

■ ^ The United States is singularly fortunate in the con- 
%uration of its local areas. They are in part Jiistoric, ‘ 
^and in part deliberafJly constructed prior to, or at^the 
same time as, the settlement of th§ land. The towns 
/^to^ships) of Massachusetts, for instance, and the counties 
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of Virginia may be called historic or organic areas. They 
represent the original grouping of settlers in their first 
occupancy of the colony. But one has only to glance at 
the map of such a sttite as North Dakota or Kansas to 
see that here the form of the local area had been a matter 
of deliberate construction. The townships, the sections 
into which they are divided, and the coimties *of which 
they form a part, are rectangular figures constructed on a 
common plan. But in the greater number of the conmmn- 
wealths in the United States, whether in regular lines or 
not, we find each commonwealth divided into townships, 
which, grouped together, make up counties. In some 
states, as in Now England, the townships have come first, 
and the county is made up by a subsequent addition of 
townships; in the south the reverse has been the case, 
and the original area was the county, subdivided later to 
make townships. In the newer states, townships and 
counties have been made at the same time. But the 
excellence of the arrangement of the areas of local govern¬ 
ment in the United States lies in the lactethat the larger , 

* areas are multiples of the smaller ones; township lines do , 
not cross county lines. The result is that all the inhabi- ' 
tants of any township belong to the same county. This 
will be seen to have a most important bearing on the 
adjustment of local financial burdens. 

The division of areas in France is based, as in the • 
United States, on the multiple plan. To this general 
scheme, however, the historic commune is a disturbing 
exception. There may be several communea in ail aiton- 
dissement (as is generally the case, since the total Com-. < 
“ munes pumher about 36,000), or, as in the case of FarisJ^^ 
several arrondissements in a comihune. But above the ; 
commune the are^ fit into one another; the canton 
(which is only an electoral and judicial district, anH not' 



2di 


LOCAL GOVBRNHENT 

a ieat of government) is in every case a part of an arron- 
di^ment; the latter itself is a subdivision of the largest 
ar^, the d^partement. With the exception again of the 
copomune, all these areas represent deliberate construc- 
' tion, involving to some extent the sacrifice of the historic 
division of* the country. They were made in 1790 by 
the Constituent Assembly, the first national parliament 
of the French Revolutionary era. This is reflected in the 
fact ithat the departments are approximately of equal 
; size. Some of the more extreme constructionists of the 
' epoch wished to subdivide France into a number of rect¬ 
angles, exactly similar and exactly equal, disregarding at 
the same time the geographical configuration of the country 
and the historic associations of provinces, tovms, and 
districts. This was not done, however, and the depart¬ 
ments as constructed conform pretty much to the physical 
features of the country, and are named after the moun¬ 
tains, rivers, bays, etfc., which they contain or adjoin. 

In England, and indeed in the British Isles generally, 
the utter confusion Into which the areas of local govern¬ 
ment had* fallen has caused one of the administrative 
problems of the nineteenth century. In Saxon times the 
townships, the hundred, and the shire, formed a simple 
multiple system with local self-governing bodies. But the 
hundred fell into decay, tbOownship (taking its ecclesi¬ 
astical name of parish) became irregular, and lost most 
of its civil authority, and in pla^e of the local self-govem- 
ment of township and county was substituted first the 
control of the King’s sheriff, and finally the almost universal 
administrative jurisdiction of the local justices of the 
peace. * For special purposes—the care of the poor^ high¬ 
ways, burial, sanitation, schools—special areas were 
added, having little to do with parisl^ or county lines, 
under a separate governing body. The result previous 
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to the reforms to be described later was complete cpn- J 
fusion. The situation is thus described by Dr. William. 
Odgcrs, Recorder of Winchester: ^ “In 1883 England and 
Wales were divided for local-government purposes into the' 
following areas: There were 62 counties, 239 municipal.; 
boroughs, 70 improvement act districts, 1006 urban sani¬ 
tary districts, 41 post sanitary authorities and 577 rural 
sanitary districts, 2051 school board districts, 649 unions, 
194 lighting and watching districts, 14,946 pooi-law 
parishes, 5064 highway parishes, not included in urban 
or highway districts, and about 13,000 ecclesiastical 
parishes. The total number of local authorities who, then 
taxed the English rate-payer was 27,069, and they taxed 
him by means of 18 different rates.” With one trifling 
exception, “all the various areas intersected and over¬ 
lapped each other.” The means that have recently been 
taken to rectify the entanglement thus occasioned will 
form the subject of a later paragrapli. 

3. Composition and powers of local goveming 
bodies ; the United States. Let us now consider the 
composition and powers of local governing bodies, and 
their relation to the central authority. Here we may 
distinguish two broadly contrasted methods of construc¬ 
tion. The one is the system of decentralization, or local 
autonomy. But this control of local affairs is vested in a. 
set of officials elected by the people of the locality iteelf. 
Subject to certain general^regulations which proceed eith^ 
from the central authority Of from the constituent power 
(expressed in a wTBtten constitution) which is beifind botli 
the central and the local organization, the fullest latitude 
is giv^n to the citizens of the locality in the manc^emw.: 
oitheir public affairs. The other system is that of centre^ 


* Local Oovemmenff 1901 ; an excellent book, which, however, lefeil 
only to looi^l goremment in England. 
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ijEfttion. Here the management of local afiairs is largely 
controlled by a set of officials appointed by the central 
government. The former system prevails in complete 
"form in the United States, and to a slightly less degree in 
England. The hitter, or centralized system, is in use in 
France. In the kingdom of Prussia,^ something of a 
combination of the two had been put into practice. A 
brief review of the governing bodies thus established in. 
the different countries will help us to a judgment as to 
the peculiar political purposes and the relative merits of 
the two systems. ^ 

In the United States, both in the north and south 
and in the new states, local autonomy prevails. The 
form which it assumes differs, however, to some extent. 
In the New England states the primary area of local 
government is the historic “ town ” or township, originally 
formed by the joint settlement of a group of emigrants. 
Its government has already been referred to in connection 
with direct legislation in a preceding chapter. The original 
organ of its govftrnm*ent is the mass meeting of the qualiffed 
voters, called the town meeting. In places that have 
grown too populous for such a form of government, the 
town meeting is replaced by elected municipal govem- 
ment^in Massachusetts, for example, towns of over 
twelve thousand inhabitants are erected into municipalities. 
But in less populous areas the town meeting still exists. 
•It is held once a year (with e)ttra sessions, if necessary), 
usually in the spring, though in Connecticut the regular 
meeting* is in the autumn. Its business is to elect the 
of the townships for the ensuing year, to vote 
bn the prospective exijenditure of money and the basis 

, ^ dU6Ciu»ion of local government in Prussia refers to the kingdom 
of Prus^ as It was before the Great War. As a result of the war 
gPttupia Is much diminished in area, and has unficrgono many internal 
which may or may not prove permanent. 
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of its assossnient, and other local matters that may ba 
brought before it. When the town meeting is not in 
session, its authority passes to the officers whom it has 
elected. These arc the group of selectmen, varying from 
three to nine in number; the town clerk, whp keeps its 
records; the treasurer and the assessors, who are entrusted 
with the important duty of setting a value on the property 
of the township for the collection of taxes. In addition^ 
to these are a collector of taxes, school-committee men, 
and minor officers. This system, it will be seen, erects 
the township into a complete local democracy, a republic 
within a republic, as it were. The authority of the superior 
officials of the state over the affairs of the township is 
reduced to a minimum. It must be recollected, of course, 
that under the American system the state constitution 
itself acts as a check upon the power of the local authorities, 
prescribing the limits of their authority, often laying down 
the maximum of their taxing power and the form of taxa¬ 
tion which they are authorized to use. If they exceed 
their legitimate powers, the usual method of judical redress 
through the courts can be brought into play, r- The area 
superior to this, the county, is in New England merely a 
grouping of townships, whose governing authority is an 
elected body, the functions of which are very restricted. 
In Massachusetts there are three commissioners, one 
elected each year, and serving for tliree years. Their 
duties consist in apportioning taxes for county purpo8ei|^ 
among the towns according tP the system discussed lateri 
in erecting and looking after county buildings, and main¬ 
taining coimty roads, in issuing licences, etc. 

In the south the position of county and town is reVersed^' 
The coimty is the historic area, originally used for judicial 
purposes, and ex^nded in use, later, to other adminw ^ 
trative functions. The township represents a sublequenl 
subdivision of the county, esp^ially for th^‘ purpose ..!^;- 



i<)CAL oor&imikm 285 

, iiuimtammg primary schools, ^ut in some states the county 
!'boosts alone, without the township. The organization of 
' Southern county is based on local autonomy. At its 
hehd is the elected board of county commissioners, with 
, whom are associated a treasurer, superintendents of the 
I poor and of education, sheriff, and other officers. Where 
, no township exists, the commissioners of the county 
! conduct the whole local administration (roads, poor-houses, 
gaols, etc.); where the township has been introduced, the 
things handed over to its elected officers vary very much. 

In the central Atlantic states, and to the west of the 
AUeghanies, we no longer find either township or county 
assuming the same preponderant position as in New 
England or the south. Both township and county exist, 
governed by officers elected by the people, and dividing 
the local government between them according to the 
natme of the service to be performed. Sometimes the one 
and sometimes the other has been historically antecedent. 
In New York, Pennsylvania, Delaware, and New Jersey, 
the township was tlie original area, an organic unit based 
on settleinent. For this reason we still find the annual 
town meeting in rural New York, presided over by the 
justice of the peace, electing officers, passing bye-laws, and 
voting taxes. But in the central Atlantic stjites the 
existence of a larger and artificial area in the shape of the 
riding,mjocted as the starting-point for the introduction 
of county government. In the north-western states the 
^^unty has generally preceded the township. In Illinois, 
most of yrhose Southern settlers in early times came from 
Virginia, the county was first introduced. But here, as in 
-a greai many other states, the needs of school regulation 
served to introduce township government. By the 
system of surveys made by authority of Congress (beginning 
wifjh the land ordinance of 1785), thJ land in all new 
t^tory ha^been cut up into squares six miles feach way, 



286 TriB STBUCTUKB OF iMB'GOITBfijmi^ 

and thus containing thirty-six square miles. One squataf 
mile in each has been devoted by the national government 
to the maintenance of public schools. It has thus happen^ ; 
that in many cases the word “ township ” was first used 
merely as the designation of the tract of land six miles 
square. Later on, as settlement grew, the *felection pl^ 
officers for the public business of the township naturally , 
followed. But in other states the township, though the’^ 
county has existed side by side with it, has been frorq the 
first the chief area of local government. This has happened 
in Michigan, whose first settlers came from New England, 
and transplanted their local institutions. The to^vn 
meeting is in use in Michigan almost in the same way as 
in Massachusetts. Within the township itself there is 
often found as a subordinate area the school district, with 
separate elected officers (trustees, directors, etc.), who 
appoint teachers, supervise the expenditure of money on 
buildings, etc. But this is not universal, as in many places 
—in Massachusetts and Pennsylvania, for example—the 
school district is amalgamated with the tqjvnship. 

The above are the only organs of governjnent that 
operate in the rural parts of the country. But there are, 
in addition to these, the urban organizations (cities, towns, 
villages, and—in Pennsylvania—boroughs); the exact 
form of government varies from state to state. Cities and 
towns, etc., arc sometimes organized by virtue o||| general , 
statute or constitutional provision, wiiich makes if possibi 
for any locality having a certain population to adopt 1 
municipal govemrqent. Sometimes their form of Adzninis* 
tration is given to them by a special Act of the legit^ature.^ ' 

It may approximately be said that the latter is the liase in 

«, ■ ; 

^ Acts which uro in reality special may be made to appear 

raich ' 


in form by relation touan apparent ** class ” of cities of which only caaSf 

3lati( 


exists. Si _ 
tiopal saMgeiaids. Of. Constitution of the 'State of New Yorlc 
amendedto Jan. 1,1920), Art. 12,12. * o . 


special legislation is, as a rule, only permitted tmder 
safeBui 
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/"re^dfd to the larger cities, the^smaller ones coming under a 
general law. In all cases the government is democratic 
' au4 autonomous. The control of the city is in the hands 
I of officers elected by the qualified voters among its inhabi- 
tantS) or, if not directly elected, at any rate appointed by 
I some one else who is himself elected. In some states 
|:(Virginia) the city government excludes the county; in 
1 others the county remains, forming a part of the city, or 
A including the city as part of itself. The government of an 
r American city resembles in its structure that of one of the 
; states. At its head is an elected mayor, as chief executive 
officer, with a large number of subordinates, partly elected, 
partly appointed. There is, in addition, a legislative or 
quasi-legislative body in the form of the city council, 
-generally made up of two difierent sets of members—the 
ddermen and the councillors—who are elected for difierent 
terms and different districts. The earlier tendency, which 
originated in the prevalent belief in the omniscience of any 
legislative body and a distrust of executive officers, was to 
place the bulk of the authority in the hands of the coimcil, 
and to give the mayor as little discretionary power as 
possible. 

The change of public opinion in this respect (already 
referred to in a preceding chapter) has caused a contrary 
policy. The concentration of authority in the hands of 
one man, rather than of a whole body, carries with it a 
definite location of responsibility. One man, conspicuous 
bji" the isolation of his office, awar^ that he alone is answer- 
able, and^that the blame of Negligence cannot be shifted, 
and having at the same time the power to act unhampered 
by idle •discussion, is more likely to prove efficient than 
a committee whose menAers can shift to one another’^ 

; shoulders the blame of their joint misdeeds. 

, 'In Boftton, for example (under the chal^ter of 1910), the 
.. ^ihinis^tiozv is vested in % mayor elected for fodr years, 
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but subject to recall after t^o years, and a city council of 
nine members, elected at large for three-year terms* Th»J . 
mayor has a veto over the acts of the council, and appoints 
nearly all the heads of departments, boards, and com¬ 
missions. By the charter of greater New York, amended 
in 1901, the city government centres in a mayor, elected 
for four years, and a board of seventy-threu aldermen, 
elected for two years. The mayor has very great power. 
He can absolutely veto any grant of a city franchise, and 
has a i)artiarveto over ordinary legislative acts of the board 
of aldermen. He appoints the heads of fourteen out of 
the fifteen administrative departments (fire, education, 
water supply, etc.), and has power to remove most of 
them. He appoints, also, the civil service commissioners. 
Each of the separate boroughs of greater New York 
has its president, who controls the street paving, the 
sewers, etc.^ 

A significant development of city administration in 
the opening decades of the twentieth century has been the 
progressive introduction of what is icommonly called the 
“commission plan’* of government. Tliis was the out¬ 
come of the peculiar weaknesses developed under the older 
system of elective coimcils and accentuated more and 
more with the growth of the vast expenditure and the 
complicated technical business of the modem city. It wa^ 
found that the individual members of a large council, 
elected for a particular ward or district for a short term and 
for a small emolument, were lacking in a proper sense of 
responsibility, and were tempted to regard their office as a 
mere source of ‘influence and prestige, and even as an 
opportunity for illicit gain. The smallness of the indemnity 
which they received prevented them from devoting th^ „ 
whole time to their civic functions, or applying themselvsfi to 

* The student may oonsult bere W. B. Munio, TJut QpvtfnmeiU of 
American Cities (1913). 
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tlie formal study of civic irfttitutions. Under the com¬ 
mission plan councils of this sort are superseded, in whole 
or in part, by bodies called commissions, boards of control, 
etc. The oJOSicials of these are relatively few in number, 
are appointed for longer terms and paid a salary such as to 
enable them to devote themselves altogether, or in great 
measure, tjo their city work. As in the case of the mayor, 
great responsibility and great power are used as a stimulus 
toward energetic action and meritorious service. This 
system, combined with the general vote of the people as 
an implement of ratification and recall, has remodelled the_, 
democratic government of cities on lines quite unknown 
in the opening phases of modern democracy. It too will 
develop its peculiar faults, and no mere “ scheme ” of 

method ” is proof against corruption which can only be 
fought by civic virtue and the power of public opinion. 
But at present commission government is a new broom 
which sweeps clean.^ ^ 

The most important of all questions in connection with 
city government is^not its construction, but the scope of 
its operation, kind of public services which it is to 
undertake, whether or not it shall operate its own lighting 
plant, car service, etc. But the consideration of this topic 
will fall under a later chapter. 

4. England. The distinctive feature of American local 
government has been seen to be the great extent to which 
autonomy, or self-government, prevails. The same feature 
is to be observed in the local government of England, as 
recentlj; reconstructed; but'previous to the reconstruction 
Acts of the last half of the nineteenth ctintury, this was not 
the case. The greater part of local jurisdiction had been < 
placed, not aU at once,'but bit by bit, in the hands of the 
justices of the peace. The functions of these officials llad 


# * 

^ TUe student may consult E. S. Bradford, Commission Qovemment 

Ameri^ CUiea (1911}. * 
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become so numerous as td defy anything but a putdy 
alphabetical enumeration. They included such important 
matters as the levy of the county rate, the Issuing of liquor 
licences, the conduct of asylums, and the supervision of 
prisons. In their judicial capacity these oflicials tried 
criminal cases. The justice of the peace, appointed by the 
Crown, on the advice of the Lord-Lieutenant of the county, 
did not represent the principle of local self-government.' 
He was the nominee of the central govermnent, and in 
many cases was acting as the agent of one of its depart¬ 
ments, of the Local Government Board, the Board of Trade, 
etc. In addition to the justices, various special bodies 
had been created in the couree of the nineteenth century, 
occupying some of the conflicting areas alriiady mentioned. 
The Board of Guardians (by the Poor Law Amendment Act 
of 1834) had control of the care of the poor in a “ union 
of parishes, the board being composed of the local justices 
together with elected members. Tho.Burial Acts (1852 and 
others) constituted burial boards, elective bodies operative 
over a pariah or larger districts. Finally there were added, 
in 1870, school districts, with elective school boards, 
parish itself remained as an ecclesiastical area, but exercised 
also through its officials, or through its general vestry 
meeting, minor civil fimctions. These and other bodies 
made up a medley of authorities, whose areas of jurisdiction 
were inextricably confused, and whose composition gave 
but little scope to local self-governance. The government 
of cities and towns whicu had grown up under special 
charters, and was often in the hands of a smaU portion of 
the inhabitants (sometimes of a close corporation), was also 
hopelessly confused and hopelessly at variance with any 
principle of popular government. •* 

rhough much of the older confusion, at least as viewed 
by an American, iemains, a great deal has been done tft. 
place locai government in England upon a more reputable 



LOCAL GOVBBNMENT 


291 



zdptmg. Two main objects nave been kept in view—the 
. rectification of areas, and the introduction of local self- 
government» With this object, a series of reforming acts 
J ims been passed : the Municipal Corporation Acts of 1836 
1882, the Local Government Act of 1888 (referring 
inly to bounty government), the Local Government Act 
of 1894 (for parishes and districts), the London Government 
Act of 1899, and the Education Act of 1902. The general 
effect of the reform is as follows. The justice of the peace 
is relegated to his judicial sphere, retaining but few of his 
administrative functions. The old Saxon system of thred 
ascending areas with elective self-government (township, 
hundred, and county) reappears in the present parsh,. 
district, and county. To the county is given an clectea 
council, with wide range of local power. The elected 
district council has authority over sanitation, allotments, 
certain licences, and other things. The parishes inside the 
area of towns are notPaffected by the reform, but the rural 
parishes have now elective self-government. If the parish 
has less than tjireef hundred inhabitants, it exercises its 
government by means of a general “ parish meeting,” on 
the lines of the American town meeting, but with much 
less authority, for the sphere of parish operations is small. 
In the larger parishes councils are elected. The school 
district under the Act of 1902 disappeared, and the control 
of schools was vested in a committee of the County Council, 
having as a subordinate authority a body of managers for 

each school.^ The reforms also introduce elective self- 

• 

government into the cities and towns, in ^he shape of mayor, 
aldermen, and councillors; but the relation of the cities 

* The violent oppoeition to the Aot arose not from this aspect of its 

S rovkiotis, but from the fact that, in unifying the Church schools uifth 
»e boeird schools, it contrived to allow the former to f^et a share of 
ptooieds of local taxation. It amounted therefore, m the eyes of 
itifi ttaveirsaries, to a device for making rate-payers of all deaominations 
.0<mtiibute to ufe support of thebohools of the Church of England. 
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to the counties in which they lie is_^not always the saine. 
Some are administrative counties (Southampton, etc.), 
or are county boroughs ” (Liverpool, Manchester, and 
about sixty others), and stand quite apart from the county 
government. Below these are graded classes, which fall, 
to an increasing extent within the regulation of'the counify 
authorities. London stands by itself. It contains within 
it the small central portion (about one mile square) known 
as the city of London, and governed as before by the Lord 
Mayor and the courts ” of which he is president, the 
court of common council (composed of aldermen and 
councillors) being the chief. Outside of this lies the vast 
“county of London” (with a population of 4,622,961 in 
the census of 1911),^ under the control of an elected county 
council. This whole area (except the city) is subdivided 
into twenty-eight “ metropolitan boroughs,” each with an 
elected council. The result of these various reforms is that 
throughout the whole system the central government has 
withdrawn from its former control in favour of the autonomy 
of elected local authorities. Such mUnagement as it still 
retains is in the hands of the Local Govemmert Board, a 
body consisting of a president (who is a member of the 
cabinet, and who is the acting power) and other cabinet 
officers nominally associated with him. But the duti^ 
of the board consist merely in supervision; it does not 
appoint local officials, and its chief function of importance 
is to sanction financial measures of the subordiiiate 

V 

authorities. 

5. France. Ip France local government aseumea an 
entirely different character from that found in America 
and England. The distinguishing feature is its*" highly 
c:jntralized form and the great degree of dependence in 
which all local authorities are placed in regard to the centM 
, 1 Estimated in 1918 at 4,521,301. 
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fiatiotial govemmeut. Take, fer instance, the administration 
^ a French department, the largest of the local areas. At 
its head is the prefect, an official appointed by the President 
of the republic, on the recommendation of the Mim'stcr of 
the Interior. He has associated with him, it is true, an 
dected bdfiy known as the general council of the depart¬ 
ment. But the power of the latter is reduced to the 
smallest compass. It is allowed by law only two regular 
anijual sessions, the one of fifteen days, the other of a mouth. 
It has no true taxing power, for the amount of money which 
it may use and the manner of raising it are both regulated 
by the French parliament. In the spending of the money 
thus accruing to it, it does not act on its own initiative, for 
it is the prefect who draws up the budget which is annually 
submitted to it. Even then the expenditure as finally 
voted requires the assent of the President of the republic. 
The latter has also the power to dissolve the council, a 
power which may b« exercised oven by tlic prefect if the 
council outsits its statutory term. If it exceeds the scope 
of its legal con\petaice, its acts can be declared void by the 
Presidenffc Its members are unpaid, their attendance is 
compulsory, they are forbidden to adopt any resolutions, 
etc., bearing upon general politics, nor can a council enter 
into any political correspondence or relations with that of 
any other department. In contrast to this, the power of 
the prefect is very great. At times, indeed, ho merely acta 
as the agent of the general government, with no discretion 
of his own, as when enactin^the ordinances of the President. 
But in addition to this, and to the duties in connection with 
the council already explained, the prefect has a wide sphere 
of authority. He appoints and dismisses the teachers in* 
the government schools, is at the head of the policy is 
teemitmg officer, etc. The same system on a smaller scale 
is addipted in the arrondissement, the* first subdivision of 
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the department. At its head is a suh-prefect, appointed 
by the President; the fxmctions of its council amount to 
little more than the division of apportioned taxes among 
the communes. The primary unit, the commune, is in a 
slightly less dependent position. Being organic and historic, 
and not merely “ geometrical,” as are the superior units, it 
tends to develop a greater vitality. Its mayor (since 1882) 
is an elected officer. But its municipal council, like that 
of the department, has rcstrict6d powers and very limited 
sessions.^ It is subject to dissolution by the President, 
and can be suspended for a month by the prefect. All 
French towns and cities except Paris and Lyons, which 
have a special form of government, arc organized as com¬ 
munes on the same plan. 

The peculiar form which local government has thus 
assumed in France has grown out of the troubled history 
of the country since the Revolution. At the making of 
the first constitution of that era (the monarchical con¬ 
stitution adopted in 1791) the reformers were fully inspired 
with the idea of local autonomy. The departments were 
erected into what were described as ” little republics,” and 
the power centred in their ” councils general ” was very 
considerable. Such an arrangement made at such a time 
served only to weaken the authority of the central executive 
at Paris to an alarming degree. Under the revolutionary 
government of the Terrorists, therefore, in 1793-94, local 
power was put into the hands of ” national agents,” 
appointed from Paris, and of special representatives on 
mission,” who exercised a dictatorial power. The^^intense 
centralization thus effected rendered it possible for tbe 
executive government to avail themselves of the %holo 

^ Full details in reference to the organization of local govemm^t in 
France may be found up Ducrooq, Cours de Droit Admini^ratift VoL I, f 
and in Simonet, Traiti EUmentairt d% Droit Public et Adminiiilrai^. 



rdources of the nation with l^ronderful effect. The same 
plan was deliberately adopted and perfected by Bonaparte 
under the constitution of the year VIII (law of Feb. 17, 
1@00), in which the prefects and sub-prefects appear, and 
which has since remained as the basis of local government 
in France. • The struggle between different dynasties and 
parties for, the control of the national government, and the 
successive revolutions (1830, 1848, 1851, 1870) in which the 
struggle has culminated, have made each party willing to 
adopt the centralized system as a means of consolidating 
its own power. This has contributed largely to give to* 
Paris a political pre-eminence not enjoyed by any other 
capital. For the purposes of revolution, Paris during the 
nineteenth century meant France, and the successful 
seizure of the central control carried with it the mastery of 
the entire government. The efficiency of this concentration 
of power in time of war or invasion is very great; it ensures 
a prompt co-operation from all parts of the country. But 
as against this must be set the enervating influence on 
local affairs of goveunment from above, and the temptation 
of the central government to use its agents for political 
puri)Oscs. 

6, Prussia. The system of local government in Prus¬ 
sia,^ as it existed before the changes occasioned by the 
collapse of the kingdoms after the Great War, contained one 
or. two features of marked theoretical interest. As a 
compromise between state control and local self-govern¬ 
ment, there was in use in the Prussian provinces a double 
set of officials, a president *and council appointed by the 
Crown, and a provincial diet elected by the representative 
bodies in the “ circles ” and choosing its own executive' 
ha&d (Lande kauj/tmaTfn) and executive committee. The 
s^eres of state authorities and provincial elective authorilies 

* Sec footnote on page 28lf 




were kept separate, the former being mainly' concerned 
with supplying information to, and acting as agent of, 
the royal government at Berlin. The functionaries of the 
Prussian “ district,” the subdivision of the province, were 
all nominated by the central government; of those of the, 
circle, or subdivision of the district, the exec^Utive chl^' 
was appointed by the president of the province,* while thie 
diet was elective. In rural communes there were elective 
assemblies, but there remained still communes, if one pmy 
use the term to translate the world Ritterguty that were 
under the jurisdiction of a manorial lord. The towns and 
cities were variously organized on the elective plan. But it 
must be recalled that the elective system in Prussia was 
arranged on the division of the voters into classes according 
to the amount of taxes that they paid, thus greatly favouring 
the rich. The central government retained a supervising 
power over financial measures. The Prussian system of 
combining local authority with central control would prove 
quite impossible in America, owing to the conflict of juris¬ 
diction it would occasion; in Prussia such conflict was less 
to be feared, because it was a matter controlled, as already 
explained in reference to France, by the administrative 
officers themselves. 

7. Local taxation ; the property tax of the United 
States. We come now finally to the difficult question ol 
local taxation and finance. In the United States local 
taxation has proved one oHhe most serious of the practical 
problems of administration. The peculiar difficulty which 
arose to a greater or less degree all over the Unioji was of 
the following character. The state, county, and township 
authorities drew a very large proportion—in the case bf the . 
twp latter practically all—of their financial support from 
the proceeds of a direct tax laid on all forms of propey^. 
The tax applied both to real and personal property— 



297 


LOCA^ government 

buiMings^ horses, carriages, furniture, stocks and 
' s^res, mortgages, bonds, etc. At its origination it seemed 
eminently reasonable. The states were forbidden to levy 
import and export duties, and to levy excise duties would 
tend to drive out manufactures to a more favoured locality; 
they therefore of necessity fell back on direct taxes. And 
of all such, a single tax, laid on all forms of property alike, 
seemed to commend itself as the most uniform and the most 
equitable. In practice it has shown itself to be distress¬ 
ingly inequitable. This was duo in part to the manner of ^ 
its assessment, which was made as follows. The state 
authorities computed the amount of the direct tax needed 
for their purposes, and divided it up among the counties in 
the proportion of the value of assessed property in each. 
To the sum thus called for each county added the amount 
needed for its own use and then distributed it in hko manner 
among its townships, again according to the proportional 
value of the assessed property in each. To this sum the 
township added what was needed for its own purposes, 
usually the largest Amount of all. The total thus reached 
was distiibuted among all the property-holders of the 
township according to their proportion of assessed property; 
in other words, the total of the assessed property was 
divided by the total tax to be collected, and a tax rate was 
thus obtained which was levied on all the property. If, 
for example, the total of the property was worth $5,000,000, 
and the total tax to be collected was $100,000, then the tax 
rate would be put at one-fiftie^k, or two per cent. Under 
such a system, then, everything turned on the assessment. 
If one coxmty had been assessed for very much less property 
than It actually had, then the amount of the tax qpsigned * 
tp it by the state wouldTbe very much less than it should J)e, 
but at the expense of the other counties, for the rate all 
round Would need to be higher in order*to supply the fixed 
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quantity of money asked for. Or again, let us supp<^6 that 
in one of the townships the property was assessed for veay 
much less than it was worth. Then the township in which 
the assessment was too low was given less than its share of 
the county tax, but always at the expense of the other 
townships, on account of the rate being of nece^ity higher 
than would be needed if the assessment were larger. Finally, ‘ 
within the township itself precisely the same thing happened 
among individuals. Any one whose property was put at 
too low a valuation, or not valued at all, escaped at the 
expense of his neighbours; and the more the property in 
general escaped assessment and remained invisible, the 
higher became the tax rate. Hence arose what is called 
competitive undcr-assessment, the counties and townships 
vying with one another in attempting to make their findable 
property as small as possible. The assessors, moreover, 
being elertive ofiic ers, elected in most cases for a very short 
term, were personally interested in not making the‘total 
property of their area stand at too high a figure. 

I’he upshot was, that while the sytitenj was originally 
devi.scd as the most equitable form of universtd taxation 
possible, in its actual operation nothing could be more 
vicious and inequitable. For it is to be observed that it 
in reality discriminates most unfairly between different 
kinds of property. Real estate, for example (lands and 
buildings), is much less easy to conceal than such forms Of 
property as shares in bank-stock, bonds, debentures, etc. 
In illustration of this it may be mentioned that in the 
assessment of property in Brooklyn in 1895, real estate, 
constituted over mnety-eight per cent, of the total values. 
Some years ago (1884) a tax commission in West Vfrgima 
reported in reference to personal property, “ Things have 
come to such a condition in West Virginia, that as regatde 
paying tares on \;hia class of property, it is aldiost a# 
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yotmiteiy, and is considered pi^tty miicli in the same light, 
as donations to the neighbouring church or Sunday school.” 
Iniaddition to this, a premium is put upon dishonesty, since 
people of a pliable conscience will find it easier to dodge the 
assessment than those of a more uncompromising morality. 
Even sornc^f the measures intended to prevent this, as, 
for example, the adoption of a schedule of property made 
out and sworn to by the owner, and the penalties (legal and 
spiritual) for perjury, etc., accentuate the evil rather than 
lighten it. The worst feature of all is that when under¬ 
assessment once sets in, it moves forward at an accelerated 
pace. For the higher the rate rises, the more imperative 
does it become for each individual to under-sttite his property. 
But the more the property is under-stated, the higher the 
rate rises; and thus, the worse the situation is, the worse it 
tends to become. In some cascvs the rate becomes so high 
that to tell the literal truth, and pay the full tax rate, would 
mean‘absolute ruin. *Thus in some of the “towns” of 
Chicago, previous to the reform of the assessment system 
some years ago, mtc stood as high as eight and nine per 
cent. Novi it must be remembered that this means, not the 
contribution of eight per cent, of one’s income, but eight per 
cent, of one’s capital property. To actually pay this and 
(pntinue in business would not, for ordinary enterprises, be 
found possible. The result is that both tlie assessors and 
tlte assessed took to adopting a rough scale of depreciation, 
accepting as accurate a figure that is perhaps one-fifth or 
one-tenth of the probable actual value of the property 
concerned. Meanwhile the incentive to dishonesty re¬ 
mained and a vast amount of property escaped untaxed.^ 

^ iTor detailod statistics as«to the operation of the pnjpcrty^ax, the 
following works may be consulted: Sclignian, Easays on Taxat^t 
oliapB; i., ii., and xiii. (3rd edition, 1900), Ely, Taxation in American 
BtaUs Cities: Firud ^port of the Indtis^al Cotnmtsaion, Vol. 
pp. 1031-71. 
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Throughout the entire Uiiited States opinion is agreed 
as to the inefficiency and iniquitousness of the general 
property tax. It has been condemned by a long series of 
state tax commissions held within the last forty years, and 
by all the highest authorities on the subject of public 
finance. “ Instead of being a tax on personal property,” 
said the New York Commissioners of 1872, “ it h^ in effect 
become a tax upon ignorance and honesty. That is to 
say, its imposition is restricted to those who are not informed 
of the means of evasion, or, knowing the means, are re¬ 
stricted, by a nice sense of honour, from resorting to them.” 
The Illinois Commission of 1886 spoke of it as “ a school for 
perjury, promoted by law.” The New York Report of 1893 
says, ” It puts a premium on perjury and a penalty on 
intcgiity.” The Industrial Commission of 1890-1902, in its 
final Report (vol. xix.), quotes, as illustrative of the general 
feeling, the words of a special committee on taxation which 
reported to the California Senate imlOlO: “From'Maine 
to Texas, and from Florida to California, there is but one 
opinion as to the workings of the paresent system : that 
is, that it is inequitable, unfair, and positively unjust. 
Theoretically all property is called upon to bear a share of 
the public burdens in exact proportion to its present value. 
In practice that end is admittedly not even approached. 
Scarcely a fractional part of the property in any common¬ 
wealth is brought to the tax rolls. This is especially true 
of personal property in its most coveted forms, money and 
credits.” That the reform of local taxation is one of the 
crying needs of the American system of governmejit is only 
too obvious. But before considering the steps that have 
already been taken in that direction, and the various plans 
suggested, it will be well to set id comparison the systems 
adopted in other countries. 

8. Systems ot local taxation in other cowtries. 

I 
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Complicated as is tlie local administration of England, there 
are certain features of its financial system which merit 
attention in connection with the present question. In 
the first cose, the central government does not divide or 
apportion taxes among the county councils for collection, 
’SO that alT question of competitive under-assessment as 
between counties is set aside. Nor is there, for reasons 
which will appear presently, competitive under-assessment 
between the minor areas. In the next place the whole field 
of personal property, tangible and intangible, is left out of, 
local taxation. Thus the American difficulty of finding 
“ invisible property ” is avoided. But at the same time 
such property contributes to the national finance through 
the income tax, which, among its other categories, is levied 
on stocks, shares, etc., and paid at the source. Though 
the operation of the income tax is, of course, fallible, and 
allows the more fluid forms of income (professional, etc.) 
partially to escape,* it nevertheless serves to make the 
intangible forms of property contribute to the general 
revenue of the stat^. 


The actual revenues of the local authorities consist partly 
of sums handed over to them by the central government. 


and partly of ** rates (proportional taxes) which they levy 
on real property. To the first class belong certain pay¬ 


ments inade by the national government to the counties 
(adminisirative counties and county boroughs), represent¬ 


ing a fraction of the amount received as the proceeds of 
licence taxes (liquor, dogs^ guns, etc.), a fraction of the 


estate duties collected, and, under a statute of 1890, the 
proceeds of certain duties on spirits and beer. In other 
WorJs, the national goyernment collects various ta^es, and * 
shares them among the counties. The rest of the Ipcal 
revenue comes chiefly from direct taxation or from municipal 
^services. The rate is levied not, as bi America, on the 
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capital value, but merely on the annual value of reat 
property. A committee of the County Council fixes the 
county rate, assigning to each parish a standard of what ih4 
rate is to produce. This involves assessment, as in America* 
of the property value in the parish, but the valuation ia 
never made by an elected parish officer. The county 
authorities follow the valuation made by the national 
government for the raising of the income tax, or that of the 
poor law authorities, or at times make a valuation of J;heii 
own. Boroughs, districts, and parishes levy similar rates 
on the annual value of real property. The difference in 
conditions between England and America is seen in the feet 
that while the American property tax, as it was at the 
opening of this century, ranged (nominally) from about 
one and a half to ten i)er cent, on capital value, the total 
of various kinds of English local rates stood at about four 
and a half shillings on the pound of annual value; in other 
words, while the nominal American rate is at one to ten 
per cent, of capital, the English rate is twenty-two and a 
half per cent, of income. ‘ 

It must not be thought, from what has been said above, 
that the situation in regard to local finance in England ia. 
altogether felicitous. There, however, the feature which 
occasions grave apprehension is not the method of assess¬ 
ment and levy, but the great increase of local eamenditure 
and local debt. The local expenditure of Engfend and 
Wales in 1868 was only thirty million pounds; in 1900 
it reached one hundred and one millions; in 1914 it stood 
at one hundred and sixty-nine million pounds. Much of. 
this has been paid for with borrowed money, and the total 
of loca^l indebtedness even before the war had reached. 
£562,630,046. As a result local rates have increased to av 
g^eat, indeed to an alarming extent. The rate per potUkd 
in 1891-92 stood at 3s. 8d ,; in 1895-96 at 4s. 6d. ilie 



303 


LOCAL GOVBBI^JIINT 


Ifttgest boroughs in 1910 the Irate exceeded seven shillings, 
and in the metropolitan boroughs of London in 1918-19 the 
tates in several cases reached, and in some far exceeded ten 
shillings in the pound. It is true that the borrowing power 
of local bodies is subject to the sanction of the Local Govern- 
jnent Boaipd, and the accounts of most local bodies are 
audited by district auditors appointed by the same 
authority, and having a power to disallow items.^ A 
further extension of tins application of central control 
would seem justified by the circumstances. 

In France 2 local government presents certain features 
differing in a marked degree from the systems both of 
England and America. In the first place, use is made of a 
sort of internal customs duty, the octroi, levied on various 
classes of goods brought into towns. In its origin this tax 
goes back to the institutions of the Roman Empire. Under 
the old French Monarchy the octroi was farmed out, which 
led to great abuses and to the abolition of all such taxes 
during the Revolution. But the system arose again, and 
in spite of its obvious defects increased to such great pro¬ 
portions tjiat by the end of the nineteenth centmy some 
fifteen hundred cities, towns, and villages made use of it, 
and it produced one-third of their total municipal revenue. 
The chief articles thus taxed are wines, beer, and spirits 
generally, oil, meiit, combustibles, fodder, and building 
materials. This part of the French system is certainly to 
be condemned. It hampers trade, and is troublesome and 
expensive in collection. Unforilinately, like other indirect 
taxes, iff, has the insidious quality which renders its use 
tempting to municipal authorities. 

For*the rest of the municipal revenue, and for the revenue 


f 

^ 0(^rs, Local Government, chap. zii. * 

* fbr looal taxation in France, see Leroy-Beauliou, TratU de la 
Science dd» J^imneet, Vol. I, (6th edition, 1899). * 
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of the department, a quite 'different plan is used. Apart 
from the income tax, there are four great direct taxes levied 
by the French national government—the tax on real 
estate, tax on personalty and persons {impdt mohili&t 
'personnel)^ the door and window tax, and the tax on. 
business. Of these the last named is a graded tax on al} 
forms of business enterprise, varying according to the kind 
of business, the magnitude of the business, and the location 
of the business. The whole classification faUs within the*; 
scope of the central go\crnment; there is no apportionment^ 
among departments, etc., and hence no chance of com¬ 
petitive under-assessment. It is as if the state of Massa¬ 
chusetts imposed a licence tax on all forms of business, 
which, other things being equal, would bo higher in Boston 
than in a town of fifty thousand people, and higher in the 
case of banking business, other things being equal, than for 
a grocery business, and finally, would be higher in the Case 
of a business employing one hundred men than one^ which 
only employed twenty, still with the condition that other 
things were equal. The total tax colheted would therefore 
vary with the changing factors. Its use by the government 
of France was originally meant to supplement the lack of 
a national income tax. Of the other taxes, that on real 
estate is based on what is called a “ cadastre,” or fixed 
valuation made by the government on a basis of aredy 
productivity, value of buildings, etc. The part of this 
valuation referring to land remains unchanged for a long 
time together (1821-90). That on buildings has been 
frequently revised. The former portion of tlje tax is 
apportioned; that is to say, the government decides on a 
total sum and collects it from the departments in pr^por- 
tj[on to the valuation of their lahd, the rate thus varying 
as in the United States. In the case of the latter poison 
of the tax, the government fixes the rate and tak^ tha 
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proceeds. It is the duty of the local authorities in the 
^ arioiidissements to share the apportioned tax among the 
' coifiinuBes; but as the valuation on which they proceed 
is inade for them, they are in a totally different position 
I from that of the American assessors. The so-called 
\ pfeiBOnalty and persons tax (impdt mobilier et persmnel) is 
in reality a*n apportioned tax on houses, together with a 
^capitation tax of the value (according to locality) of three 
i days’tlabour. Finally the “ door and window tax ” is an 
apportioned tax on houses. 

It has been necessary to show the nature of these direct 
taxes in order to explain the French system of local taxation. 
The local revenue is obtained by the addition of a certain 
percentage to the sums thus collected. The “centimes 
additionnels,” as they are called, are settled by the central 
government, and collected by its agents. It is for this 
reason that it can be said of the general council of 
the department that it; has no power of taxation. The 
“ centimes additiomiels,” or sur-tax, added to the 
“ principal ” of Mie French direct taxes, is greater than 
the principjll itself. No sur-tax is added to the capitation 
tax mentioned above..^ 

In Prussia ^ use is made of the octroi,* as in France, its 
burden falling upon mill-ground articles, cattle, meat, etc. 
There are also, as in Franco, sur-taxes added to the direct 
taxes of the state government and other direct taxes whose 
proceeds go wholly to the local^ authorities. The direct 
taxes of the first class include,the income tax and the tax 
on circulating business; those of the secoijd class comprise 
the ta2^ on land, houses, and fixed business. The extra 
percentage, or sur-tax, actually collected varies greatly, 

* In 80106 cases, however, “ extra centimes '* are added to the fixed 
tax iat state pnrposes. i 

See footoote on pa^e 283. * The octroi is not used l>\s Berlin. 
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but is under the control o^the central government. Tbit? 
land assessment is made by commissioners appointed by 
the state government, together with a staff of technical 
experts in each province. The persons liable to the incbinC 
tax are divided into classes within which all pay the same. 
The assessment is made by a special board in 5ach circle or 
county, partly appointed by the local authorities, but in the; 
majority elected by the persons liable to tax. XJnfortu* 
nately the method of ascertaining income has not proved 
satisfactory. Till recently (1891), the board relied largely 
on circumstantial evidence of income (style of house, 
obvious expenditure, etc.). The objection that this was an 
inquisitorial proceeding led to the adoption of self-assess¬ 
ment by declaration. In spite of the severe penalties for 
fraud, a great part of income escapes. The mode of 
assessing the business tax is peculiarly interesting. The 
French system of classification by industries and by 
population of locality w’^as abandoned in 1891. Instead Of it 
businesses are grouped into four classes on a joint basis Of 
capital invested’and earnings made'l The asse^ment of 
the top class is made province by province, by^assessors of 
whom one-third are nominated by the Minister of Finance, 
and two-thirds by the committee of the province (the 
executive committee of the elected portion of the provincial 
government). The tax amounts to about one per cent, of 
earnings. The two middle classes are taxed district by 
district (Bezirk), and the lowest class is taxed in each 
** circle/’ or county. The government assigns a lump, sum 
(based on the average earnings of included busmess^) to 
be collected from all businesses of the same cksa in iihe 
same district (or minor district),^and this is shared‘*among 
the individual business concerns by a tax committee elected 
from their number. It must be observed that this elected 
committee has no power to spare its constituents as a total.- 
This form of tax has proved sihgularly efficient, 
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j 9. Heform of the AmeAcan system. Let us now 

\ m the light of what has been said in regard to foreign 
countries consider some of the chief proposals for the 
rsform of the American system of local taxation, and the 
^teps that have already been taken in that direction. In 
,fhe first place we have the frequent suggestion of a more 
stringent enforcement of existing laws. This is what was 
done in Ohio under the “ tax inquisitor law,” whereby 
county commissioners could engage an individual to 
discover” personal property, paying him a proportion* 
of the tax thereby realized. In view of the obnoxious 
character of the property tax so generally condemned, 
mere rigour of enforcement only aggravates the situation. 
Such a system introduces a feature of management w'hich 
should have no place in public administration, except in 
dealing with the criminal class. Nor is the system of making 
the legal assessment value (as has been done in various 
places) only a fraction of the true value, of any permanent 
efficacy. It affords, it is true, the opportunity for a 
general •repentance •and a new start, but the viciousness 
of the aaseasment system is not altered thereby. The 
proposals which appear to be substantiated by the experi¬ 
ence of foreign countries are: (1) the separation of the sources 
of state and local revenue and the abandoning of the 
system of apportionment; (2) the abolition of the property 
tax on personal property; and (3) the craation of other 
forms of revenue to fill the void thus created and to satisfy 
the equities of taxation. • 

The fiffst of these proposals has been very widely endorsed. 
In Oregon, under a statute operative fn 1906, apportion- 
menff of state taxes among the counties was abandoned. • 
The proportion of state taxes paid by each county was mgde 
to depend on the ratio of its own expenditure to the totrfl 
expenditure of the counties. The Indlstrial Commission, 
in its linal Report (1902)^ recommends that the states (not 
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the localities) abandon the property tax altogether. In the 
second place the abolition of the tax on personalty would 
leave only land and buildings subject to the property tax. 
The motive for concealment would be lessened, since there 
would no longer exist the sense of injustice at the escape of 
personalty from a tax to which it was legally liable. The* 
experience of England and Prussia certainly falls in with 
the suggestion of the Commission that this tax should be for 
local purposes only. It might seem advisable that when 
the system of elected assessors exists it should be abandoned 
in favour of assessor appointed by the government of 
the state and holding an independent tenure of office. 
Such a suggestion is but little consonant with the current 
political idcfis of American people. But the experience of 
European countries certainly favours it. A valuation of 
land on the French system by general survey and estimate 
would reduce that portion of the tax to a stable basis. 
A number of states have already abandoned the taxation 
of personal, or at least of “ intangible,” property under the 
property tax. Here, however, the question of constitu¬ 
tional powers intruded itself, inasmuch as most of the state 
constitutions contained provisions necessitating the uniform 
taxation of property. Amendments of the constitutions 
have been necessary to remove this difficulty. 

In reference to the third question, that of creating other 
sources of revenue, much has already been done in some 
states, and there is much that naturally suggests itself. 
The successful business tales of Prussia and France seem 
to indicate a useful form of taxation. The Indusjbrial 
Commission recommended the adoption of taxes of this 
nature as a supplement to the property tax. In several 
of the'Southern states there alreMy exist “licences” or 
privilege taxes ” which are of this kind. They are bjr 
no means so elabfrate as the Continental taxes, varying 
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^7 according to population or other evident criteria, but 
iot proportional to the volume of business transacted. 
The taxation of income has also been widely recommended 
and is now adopted in many states. Theoretically the 
income tax is tlie most equitable of all, but experience 
flhows it liable to grave inequalities. It might well form part 
of a reconstructed tax system for state purposes, especially 
if income from real estate were omitted, being already taxed 
und^r the local property tax, and if the English system of 
tapping the income at its source were put into force. An 
amended taxation of corporations—wdiich are now taxed 
in various ways, on the value or on the cost of property, 
on capital stock, on bonded debt, on gross earnings, on 
dividends, on net earnings, etc.—is also proposed. The 
taxation of inheritances as a mode of state revenue is also 
being greatly extended. In smnmary it may bo said that 
what is needed is a complete reconstruction of lociil taxation. 
The general object should be to avoid the present evils of 
competitive under-assessment and invisible property, and 
to institute a naw composite system of revenue calculated 
to properly distribute the burden of taxation. 
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1. Conflict of opinion on tho merits of party K^vcmmont.- 

growtnof political parties m tiio United States.—4. Tho org 
tion of American ]:mlitioal parties.—6. Keform of tho system.—> 
6. Party machinory in Great Britain.—7. Tho party groups of Con- 
tinontai Europe. 


organiza- 


1. ConfLictof opinion on the merits of party govem- 
ment. By a political party we mean a more or less 
organized group of citizens who act together as a political 
unit. They sliare, or profess to share, the same opinions 
on public questions, and by exercising their voting power 
towanis a common jend, seek to obtain control of the 
government. They constitute something like a joint-stock 
company, to which dcach member contributes his share of 
political lipwer. They are thus collectively able to acquire 
the strength which it would have been impossible for them, 
actmg'J[8ingly,^to obtain.^'Inwall ^except the autocratic 
modem governments this system^ofJdeliberate"*^collective 
action supplies the motive power which keeps tho*wheels 
of administration moving.’’*^Though^standing to a large 
extent outside of the legal structure of the state, party 
government is the vital principle of its operation. The 
constitution of the United States does not, indeed, presume 
the existence of political parties; but«in the evolution of 
American government in the nineteenth century they have 
come to be its centraf feature. In the United Kingdom 
the law of the constitution knows almost nothing of\ny 
such tostitution. But the customary operation of the 
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coDstitation is altogethet t^ised on the enppoeition a{ this 
sort of collective action. For the whole cabinet eystelpa 
—which have seen to be the central fact of British 
government—presupposes the united action which alono 
can render its existence^ possible. The countries which 
have deliberately adopted parliamentary govemmeftt— 
France, Italy, Canada, Australia, etc.—have done so on 
the same assumption. The law cannot, indeed, expressly 
decree the existence of parties, but it can set up institutions, 
as in the countries named, which become meaningless 
without them. For a proper study of modern government 
it is, therefore, necessary to take full account of this form 
of joint political effort and to study the organization and 
operation of modem parties. We may thus form some 
judgment as to the value and efficiency of the political 
expedient thus devised. 

Party government, indeed, has been variously judged. 
It ha,s been extolled as the most natural and condemned 
as the most unnatural of political phenomena. Those 
who judge it harshly are shocked by the peculiarly; artificial 
agreement which it sets up among the* group of party 
adherents, and their equally artificial disagreement with 
their opponents. Each side remains in a state of wilful 
inconvincibility, with individual judgment frozen tight in 
the shape of the party mould. This kind of unanimity 
seems to its critics false and injurious; it suppresses that 
very freedom of individual opinion and action which is 
meant to he the vital principle of democratic government. 
Where two great political pairf:ics dispute the field, itJjrCr 
sumes, as has been said by Professor Goldwin Smith, **& 
bisection of human character,” which does not in reality 
exist. tThose who defend party government take an 
entirely opposite ground. They draw attention to the &ct 
^at in a certain sense the bisection of human nature is 
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- altogether in accordance wftli fact. There are naturally, 
they daim,^ four kinds of men,—those who wish t-o return 
to the methods and institutions of the past (reactionaries), 
'those who wish to retain those of the present (conservatives), 
those who wish to reform present institutions (liberals), 

, and those who desire to abolish them (radicals). If for 
evident reasons of expediency the two former classes and 
the two latter act together politically, we get a division into 
two great political [)arties, resting on fundamental psycho¬ 
logical principles. It is further argued that, far from being 
in conflict with the theory of democratic government, it is 
the only thing which renders the latter feasible. For it is 
impossible for all the people to rule all the time—taken 
singly. The rule of the people can only mean the rule of 
a majority. Now the only way in which any particular 
set of people can remain together as a majority, and thus 
render possible a stable and consistent administration of 
pubKc affairs, is that the members of the ruling group shall 
“ agree to agree ” with one another. A modern democratic 
state without ^thijfc somewhat artificial and yet essential 
unanimitjy would become a brawling chaos of individual 
opinions. 

The validity of the two contentions thus urged will 
depend in some measure on the circumstances of the time 
and country. It often happens—as in the case of the 
slavery question or the silver question in the United States, 
the free trade question in England, etc.—that some one 
paramount political issue presets itself which of necessity 
separaf^s the community mto affirmative and negative 
divisions. The importance of the isstle is such that the 
supporters of either side are perfectly willing ^to sub- * 
ordinate to it all minor matters and to act in conce];^ in 
everything for the sake of the main point to be gained. 

* 1 See W. E. H. Leeky, Dewocmuy tind Liberty,^ 
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Two free traders or two free-Silver meu might consent to 
vote and act together, and to put their interests into the 
hands of the same representative, even if the one of them 
was a prohibitionist and the other an anti-prohibitiomst. 
It is in such cases as this that the party system seems 
eminently a defensible one; it ofiers a natural and reason¬ 
able method of reaching the main object to be achieved. 
This was the condition in the United States in the middle 
of the last century. It was also the chronic condition in 
England during a large part of the nineteenth century, the 
general idea of liberal reform being opposed to the general 
immobility of conservatism. It was owing to the existence 
of this state of things that party government grew to be 
invested with an air of inevitability, and seemed to carry 
with it its own defence. On the other hand, where no 
such main issues exist, the party system must depend for 
existence on the strength of its organization. It must 
have pledges first and principles after, and its members, 
having first decided to agree, must next make up their 
minds what it is they agree about. ?rhis, is the ‘present 
position of the party system in the United States, Failing 
this, for default of a main issue, political parties will take 
the form of numerous and rapidly changing groups, the 
government being carried on by temporary and unstable 
combinations, and the parties, having neither traditions 
nor standing power, being animated with a dangerous ^enae 
of irresponsibility. This is the position of affairs in France^ 
Italy, and several Continefital countries. At the present 
juncture, then, the party system meets with keen €iiticism> 
and speculation is Hfe as to its future evolution. 

2. Of'igin and development of the party sysietSh in 
Ei^land. The origins of party government are found in 
England, and may be considered as dating from the Elhsa* 
bethan era. The Furitans,' opposed to the intolerahw and 
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tlie extreme prerogative of tlio Queen’s government, 

fxerted themselves to gain seats in Parliament, where 
their representatives acted as an organized party in arresting 
the royal grants of monopolies, etc. On the basis thus 
formed grew up the popular party, whose cohesion was 
•rendered Wronger by the arbitrary government of the 
Stuart kings. “ Sandys, Coke, Eliot, Selden and Pym, may 
be regarded, says Sir Thomas May,^ “as the first leaders 
of a regular parliamentary opposition.” As the resistance 
to the royal tyranny increased, the defenders of popular 
rights and the adherents of the Crown changed from 
political parties to the opposing factions of a civil war. 
But after the Restoration the same parliamentary division 
reappears under the name of the Court Party and the 
Country Party of the reign of Charles II. With the debates 
over the Exclusion Bill of 1680 (for debarring the King’s 
brother from the throne) the nicknames of Whig and Tory 
(terms equivalent ta “ dough-face ” and “ highwayman ”) 
first appear. Henceforth for a century and a half these 
names Indicated the two great political parties by whom 
the parliamentary activity of the United Kingdom was 
controlled. The Whigs were the opponents of the royal 
prerogative and the adherents of the doctrine of parlia¬ 
mentary supremacy; the Tories advocated the power of 
the Grown. Their relation to the later parties must not 
. be mistaken. Neither was by its origin the pa rty of progress 
or reform; neither the party of stability or order. They 
repxe^nted merely two ^diiferent theories of English 
^fistithtional relations. After the accession of the House 
of j^nover the two parties found theif positions curiously 
reversed. The Whigs.^ the opponents of prerogative, were* 


\ Famborough), in his CmsU'MimaUHistdfTf, 

; yoif ■i|.t chap, viii., gives an account of the rise and development of the 
in the United Kingdom. * 
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the supporters of the new dj^nasty, while the Tories, lie 
advocates of prerogative, were the opponents of the holder 
of the Crown. This blunted the edge of their original 
hostility, and helped to convert them from the position of 
inimical factions to the decorous and official form of opposi* 
tion since maintained. Moreover the practic&l triumph* 
of the principle of parliamentary supremacy,* and the 
recognition of the hopelessness of the Stuart cause, led 
to an alteration in the distinctive characteristics of,the 
two groups. From the accession of George III onwards, 
the Whigs tended to become the advocates of reform and 
progress; the Tories placed their faith in order and security. 
Thus the two changed into the great Liberal and Conserva¬ 
tive parties of the nineteenth century. The doctrine of 
Liberalism favoured the increased “ democratization of 
the constitution, the grant of equal political privileges to 
all, the abolition of the remaining religious disabilities and 
tests, the establishment of economic‘liberty of tradd and 
industry. To this the Conservatives opposed the historic 
view of political rights that had grown up. under the con¬ 
stitution, the safeguarding of vested interests,- and the 
resistance of dangerous innovation. But since the middle 
of the nineteenth century these original characteristics of; 
the two parties have largely been obscured. The Conserva¬ 
tive administrations have participated in many of the great 
reforms of the latter part of the nineteenth century—the 
extension of the sufirage, the reform of local government, 
of Irish tenure, and so fortht The more recent complexioii 
and organization of party life in the United Kingdom will 
be considered in a Ihter paragraph. 

I 3. Origin and growth of political parties an tliA ' 
jun^ted States. In America we may consider distihot. ^ 
political parties as beginning with the colonial controvend^ :. 
of the eighteenth cehtiiry. The standing opposition of the 
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representative portion of the*colonial governments to the 
(jlovemor and his associates, naturally divided political 
. j^rmpathy on much the same lines as in the mother country. 
As in England during the Stuart period, the war of the 
Bsvolution changed the partisans into armed combatants. 
But with tki making of the first truly national government 
(1787) political parties reappear on an entirely new basis. 
Those who favoured the establishment of a strong central 
government became known as the “ Federalists,” while 
those in favour of the restriction of the federal power were 
termed “ anti-Federalists.” After the adoption of the 
constitution the terra “ Federalist ” indicated those in 
favour of consolidating and strengthening the federal 
pow'er, while those in favour of the rights of the states were 
called " Republicans.” The latter, being supported by tho 
general trend of public opinion in favour of the rights of 
the individual and the restriction of governmental functions 
to a minimum, then fiurrent both in Europe and America, 
eventually carried the day. The Federalists declined in 
numbers and i^uence, and in the early twenties were 
practically extinct. Their opponents had in the early years 
of the constitution strengthened their hold upon popular 
sympathy by adopting the name “ Democratic Republican,” 
which has developed into the present term of Democrat.” 
After the disappearance of the Federalists, the absence 
of definitely marked political parties led to a sort of inter¬ 
regnum known historically as the “ Era of Good Feeling ”; 
this designation and the lapsfi di time has surrounded with 
an undeserved halo a deca’de which “ was really,” says 
Professor Hart, ** a period of bitterness and rancour and 
degisTative ineptitude.” ^ 

Wifh the advent of Andrew Jackson (1829) the* Da{po- 
cratic party entered on a new phase, in which it stood fdt 

* Actual Government (1903). 
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extreme individualism, the extension 
the rights of “ the people ” in the special sense of the term. 
This raised up in opposition the party of the Whige, advd** 
cates of strong government, national improvements (roads, 
canals, etc.), and a protective tariff. The rising predomin¬ 
ance of the question of slavery (1820- 00) sundered thq 
Whig party and removed them from the political arena. 

In their place sprang up anti-slavery parties of different 
degrees of opposition. The voting strength of these was 
finally gathered together as the Republican party, opposed 
to the further extension of slavery, though not (as a party) 
opposed to its existence. The Civil War removed the main 
issue by abolishing slavery. Since then the same two great 
parties have remained in name, but their evolution in the 
last forty years has rather taken the form of a consohdation 
of the organization of party structure than a collective 
adherence to any single principle or policy. The Re-. 
publicans are in favour of protection, hut the Democrats are 
certainly not free traders. The Republicans, but not all 
of them, were in favour of the gold staipdard, and fer a time 
most of the Democrats, but not all of them, qpposed it. 
The states of the South have remained almost solidly 
Democratic, but this is by the historic continuity with past 
conditions. The plain truth is that both parties are largely. > 
opportunistic, adapting their policy on current questioios to 
the circumstances of the day, and mainly governed in their 
selection of political opinions by the probability of political ' 
success. The party organization has become the leading^ ;, 
factor, and the party opinio'ns have taken a s^on^Iarp'' 
place. A Republican is no longer to be defined as a 
who holds such and such opinions, but as a matt^whoi*^:' 
adji#*.rea to the Republican organization and will ^ppoit ! 
its candidates. At present, then, the striking fact in 
connection with A^uerican political parties is the cbmplete v 
mechanisfb of their organization* 
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Ini addition to these twcf great parties various minor 
Igroups have appeared from time to time. Among the 
: ;,moBt notable of these was the party of the Populist, 
^organized in the Middle West, and representing especially 
the interests of the farmers as against the so-called money 
• power of the Capitalists of the Eastern cities. The party 
, advocated a wide measure of government ownership, 
direct democracy under the form of initiative and referen¬ 
dum, and various measures of popular reform, that have 
since become the stock in trade of the various radical 
parties of the present day. The Populists carried four 
states in the presidential election of 1892, but W'ere presently 
more or less absorbed with the radical wing of the Demo¬ 
cratic party. A later organization that appeared in the 
opening decade of the present century w'as the Progressive 
party, advocating a large measure of social reform to be 
effected by utilizing to the full the powers of the central 
goved’nment. This party appeared in great strength in 
the election of 1912, when it polled 4,119,507 popular votes 
in a to^l of 15,031»,169. Meantime the growth of modern 
socialism* as described in a later chapter, has brought into 
being two socialist parties (the Socialist and the Socialist 
Labour) in the United States, which undoubtedly represent 
not a transitory phase, but an abiding factor in national 
politics. 

4. The organization of American political parties. 
That parties should have become highly organized is tlic 
natural outcome of the circftmstances of the country. 
Antony the contributory causes are to be noted in the first 
: ^lace the disjunction of executive and legislative power, 
•which naturally calls for a bond of union in the shape of* 
a party organization.^ To this we must add the ^great 
^ent of territory to be covered, and the impossibility df 
; aelectihg candidates for the presidency, or for the state 

'' 8m tQ tlfb coaneotion F. <3oodnov, Adminiatration and Piditka, 
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governorships, secretaryships? etc., in any purely ispon^ 
taneous fashion. Nor is there under the American system ^ 
any set of persons among those holding power who are 
placed in the same position of evident party leadership aS 
has always been the case with the party leaders in England. 
The attempt of the members of Congress to assume this, 
position and to nominate candidates for the presidency in a 
party “ caucus,” soon fell into disrepute, and in 1824 broke 
down altogether. The similar attempt of the state legisla¬ 
tures in the decade following was equally ineffective. In 
place of this there sprang up in the twenties, in accord with 
the general American idea of the sovereignty of the people, 
the practice of holding a special “ convention ” or meeting 
of representatives selected by the members of a political 
party, to make the choice of its candidates. The system 
thus established grew apace. As long as the great slavery 
issue was before the nation the convention failed to give 
to the political parties the highly mechanical aspect they 
have since assumed. But from the close of the Civil War 
the machinery has become more and mor^ definite, until 
it has reached the elaborate form in which it now exists. 

The sweeping reforms of recent years which tend to 
substitute direct votes of the people for the actions of 
conventions, have greatly altered the operation of the party 
machine. But the subject may be best understood by 
considering first tbe organization as it was before the era 
of reform. 

; The scheme of its cone^Cruction was as follows.^ Its 
organization followed the division of areas made rfor the 
purposes of elections. In each of these a special meeting 

^ * Lord Bryoo’a admirable description of party maohmery ia* 

Umied States, American Commonwealth, Vol. II., part iU., oas never 
boeiv*ciarpa8aed. For more recent mfonnation, see W. B. Muoro, The 
(hvernntent of the United States (1919), chaM. xxii. and xjdii.; also Everett 
Kimball, The National Government of the United States (1920), cSiaps. T., 
vi. and vii. , ' 
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party adherents was held &r the selection of candidates. 
rThe basis of it was found in what was known as the primarj^, 

^ ** caucus/* in the New England states. In 
theory this consisted of a meeting of all the qualified party 
’Voters resident in the smallest voting area—township, 
couiity, or*precinct, as the case might be. In actual fact 
it was only a minority of the voters of the party who wore 
to be found at a meeting of the primary. Many absented « 
theniselves from indifference, others for lack of the technical 
requirements for admission. Others properly qualified 
'were excluded by unfair means. This was particuhirly 
true of primaries held in urban areas, where the voters had 
but little individual acquaintance with one another. The 
duty of a primary meeting was threefold jlit appointed the 
standing committee of the party for that area; it nominated 
party candidates for the elections held in its district, and, 
most impprtant of all, it sent up delegates to tho party 
meetings held in the'arca of which its own formed a sub¬ 
division. In these larger areas, such as a congrcs.sional 
district’or stato assfembly district, or state senate district, 
it was impossible for all the voters to be gathered together. 
In them, therefore, the party meeting look the form of 
a “ convention,” composed of delegates sent from the 
'primary meeting. The functions of such a convention 
were similar those of the primary itself. It appointed a 
committee, it made nominations for office in the district, 
and in the case of some areas it sent up delegates to the state 
convention. The state copvAition similarly nominated 
oaxIdidateB for the governorship, etc., appointed the state 
party committee, and sent delegates t5 the national con- 
"Vention, held once in fo^ years.^ This national convention ’ 

^ Detegates were sent to the national convention from tiie stat^cs^- 
ventidns, or from the congressional district conventions. In any case 
the lotcE*delngates oorresponding to the repres^tation of the state ia^ 
the Senate were sent from the state convention.' 
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stood, as it still stands, at the apex of the system^ It mi 
held for the selection of the party candidates for the 
presidency of the United States. It consisted of twice as 
many members as there were members of Congress, two 
delegates being sent from every congressional district, and 
four from each state at large; these, together with six* 
representatives from each territory, made the full complex 
ment of a national convention. A duplicate set of membera« 
known as “ alternates,” or substitutes in case of accident, 
were also appointed. The convention thus constituted 
drew up the national platform of the party, and made 
its nominations for the presidency. The nomination was 
made by ballot; in the Republican party a simple majority 
sufficed, in the Democratic a majority of two-thirds was 
needed. In the Republican party the members of the 
delegation sent from a state might vote individually for 
difierent persons; in the Democratic party they miist vote 
as a unit for the same person. The Democratic conv eptinn, 
of 1912 a brogated the unit rule"^ except where demanded by 
st^ law. ^ 

The system as thus planned was beautiful in-^the sym¬ 
metry of its organization. It seemed to ofier a thoroughly 
just method of selecting party candidates, and one in which 
all were equally entitled to participate. But unfortunately 
in practice it opened the way to the gravest political abuses. 

. In the first place, it made a considerable demand upon the 
time and energies of the voters, a demand rendered all the 
greater by the multiplicity^ of American elections. Thete 
was a natural temptation for the voter to stay away ^om 
the primary, and"* to content himself with whatsoever 
candidates it might select. The conduct of the prim^lT 
and, dS a consequence, of the superior conventions to whh^ 
it wa£> contributory, thus fell under the control^ of the 
professional politicians ” and their hangers-on. Hence 
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iiXObB the familiar phenomenon of the “party ring*^ and 
we party “ boss,” for whom the elaborate system of party 
machinery served as a ready-made instrument of political 
. ^ntrol. The more the primary fell under the control of 
an inside ring, the more were the ordinary citizens tempted 
^ stay away from it, deploring its vices, yet unable single- 
handed to* combat them. In the city primaries the number 
of those entitled to vote, who actually did vote, was seldom 
mose than one-third, and often dropped to the merest 
fraction. Even the number of those entitled to vote in the 
primaries was often only a small part of the voters of the 
party. For as long as the primaries remained self-con¬ 
stituted bodies, it was possible for them to adopt exclusive 
rules of admission which shut out all but the favoured few. 
The persons who were entitled to vote in a primary, and 
actually did vote, became only a fraction of a fraction. 
Indeed the whole of the elaborate party machinery that we 
have described came to be operated not from its own 
spontaneous force, but at the bidding of the clique of inside 
politicians who*“ w^orked the machine.” Instead of the 
real selection by a party convention, there was the adoption 
by the convention of a “ slate,” or list of names already 
prepared for them. The worst feature of all was the class 
of men thus brought into American politics, and the point 
of view they brought with them. The nature of the party 
machine lent itself to repel the honest and to attract the 
unsCTUpulous. Relatively few^men had sufficient public 
Aj^irit to consent from purely •patriotic motives to seek office 
by %uclf obnoxious means. The opportunity was thus 
.jdjkS&ed to second-rate, shifty, and self-seeking aspirants, 
to whom the whole party machinery merely offered a 
thethod of gaining an easy livelihood, embellished^th 
a ta^vdey conspicuousness. Too much stress must not, 
be laid on the sinister side of .^erican party life* 

\ i' ^ ® 
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It is not true, as a foreign observer might be inclined to 

think, that the American people as a. nation were corrupted 

by it. In inomonts of stress or in the 2 :ircsence of a great 

national crisis, f he artificial barriers set up by such a system 

were easily pushed aside, and the right men shouldered 

their way to the front of public life. But in ^hc case of* 

quiet times, and in the absorbing prosperity Of a great 

industrial civilization, the macliine fell back again into the 

hands of those who made it tlicir business to run it. , 

5. Reform of the system. The question of finding a 

remedy for the evils of a party machiiu; has long been 

discussed. I’ho only real and p('rniaDent cure would be 

found in rousing the ordinary voter from his habitual 

indilference and absor[)tion, and bringing liiin to take an 

active interest in the exercise of his full political rights. 

Tliis, liowever, is a matter quite beyond legislative control,^ 

and can only come with tiic grov.Th of vigorous public 

seutiinont in regard to the duties of^a citizen, stimulated 

by the object-lessons alTordcd by iam]>ant corruption. 

It may in any case be doubted wheth'er, v/itii the' present 

system of .short terms of ofiico and numerous’'elections, 

such an active public life of the citizens at large could bo 

gained without serious detriment to their other social 

activities. It would be easier to reform the operation of 

American parties, if the attempt were accompanied by the 

lengthening of elective tenure of office. Why, for example, 

should an elective oilicer hold office -as do a vast niunber in 

. * 

the United States, including two state governors—for one 
only ? Or n member of a legislature, as is cu^tomliry, 
for two years only ? There is nothing peculiarly democratic 
about the space of twelve months; df change is a good thin^ 
in Itself, why not hold a new election every month ? With 
fewer elections the ordinary voter would be able to concern 
bimself more dir(^tly with those there were, and the 
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^practical exclusion of ilie mujority from poliiical control 
would no longer be possible. But since the opening of tlio 
present century vigorous eft'orts linve been rnade to reform 
the evils that had been developed by ])ai(.y organization. 

/ Tlic first method of refoiau to be, widely ado])ied Avas the 
.plan of un^ykiiig ihe jnimary nieetijig of a ])olitie.‘il party a 
legally org-aiiized body ineteatl <j{ a self-constituted group. 
This is the intention of the so-ealk<l “prininry election 
laAVs ” wliich have b(.‘en enacted vvitliin the last two or throe 
decad(‘s in most of the, leading stMt<'s. flvese law's ])roviile,■ 
that due public notice shall be, givam of the time and plaee 
of primary elections; tliat liie elections .shall ))e, by l)allot, 
and that the (Expense sludl be })aid by the state. Tlie laws 
arc usu.ally cfunpulsory in citi('s anal ojition.al in rural 
districts. The above [)rovi-i(Mis still t'uvn tlie (pieslion of 
admission to the primary to bo reguiated by the p.arty itself. 
But in sonu! statics the tnv gtjcs further, and (hfines the 
qualification requiret^for admission to the ])iimary. There 
is no uaiforiniiv in (he state laws in regard to admission 
to vote#at a ]>rmi:jry, but two leading .systems may bo 
distingui.'dnal. iSoiuo states hold “ open prim.aries,” at 
whic.il the voter, by tlie usc‘ of the secret balli)fc, may cast 
his vole as ]w. ]rl(aiscs without declaring to which party ho 
belongs. In tlie.^’e cases the, law lias to bo framed to prevent 
the voter from voting for more tlian one party, in other 
states ‘‘closed primaries” arc established. Admission to 
vote in a clo.scd primary im])lies some test of party' alh^gi- 
ance, such as the declaratioi* of allegiance exacted in 
Caljforitja and ^linncsota, of the pledge of support to the 
candidate selected required under tlio laiv of Ijouisiana and 
,3Pt5dis, In other states tlic autliorities of the party itself 
are allowed by law to prescribe the test of membcrsltij^^ 
Thus far wo have spoken of the primary only ps an 
instmuftint for the selection of party ^candidates for the 
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local area and party delegatee for the superior conventions. 
But the reform of the primary system has brought not only 
the “ legalization ” of primary voting as described above, 
but a further change in the function of the primary itself. 
This new feature is embodied in what is called the direct 
primary or direct nomination. The general aim<pf the plan, 
is to eliminate the convention altogether and .cause all 
recognized party candidates to be selected by a vote of 
the people gathered in the primary groups. Under this 
method prospective candidates for oflice may announce 
their names to the public in any way which they see fit to 
use, or their names may be unofficially placed before the 
public by any group of supporters. Hence'the names of 
any number of aspirants for the position of candidate of a 
recognized party may be unofficially announced. When 
the direct primary, or direct nomination, is hold, each 
citizen votes for one of these names, or for any other name 
which he writes in on his ballot, as hi? choice for the candi¬ 
date of one or other political party. The persons receiving 
the highest number of votes in each, party become the 
recognized candidates and, presumably, the supporters of 
the beaten nominees will transfer their votes to them on 
the day of election. In this way the primary meetings oan 
nominate candidates for various state offices without an 
intermediary convention. They can nominate candidates 
for United States senatorships on whose names the two 
or more parties in the legislature will vote. Finally, they 
can, and they do, indica/^o their preference for this or 
that aspirant for the position of party candidal in^the 
presidential election. 

^ The system of direct nomination has made enonflbtis* 
pr 9 [yn^‘^ 8 . Its highest application is now found in the 
presi<lential elections where the voters in the primaries are 
called upon not oijly to elect the members of the ^national 
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Qonveatioa, but also to register their “ preference for a 
particular presidential candidate. The system has called 
,4orth unlimited enthusiasm and become the subject of 
extreme laudation. Its advocates see in it the end of 
machine politics, of ready-made conventions, and of the 
rule of a s^f-chosen clique of bosses and party managers. 

It is more than possible, however, that the advantages of 
direct nomination are somewhat overrated. After all, 
the organization and the machinery set on foot by the 
political managers can move one stage back, and, in the* 
indifference of the general voter, preface the direct nomina¬ 
tion itself by a preliminary and machine-made choice. 
Unless direct nomination can bring with it a more active 
public spirit and more general participation in civic con¬ 
cerns, it will go the way of the machinery which it displaces. 
Here, as elsewhere, the forma of government are of no avail 
without the spirit. Moreover, serious critics of direct 
nominatidh are already calling attention to the fact that 
it tends to shut out deliberation and the opportunity for 
collcctiNip discussion afforded, ideally at least, by a party 
convention. 

V' 6. Party machinery in Great Britain. In the United 
Kingdom party machinery is not found in the same highly 
organized state as in the United States. This has been 
due to the fact that it is not so necessary. The cabinet 
system, as has been seen, puts executive and legislative 
power into the same hands. In America the party organiza¬ 
tion forms the connection by ^^^ich the two legally distinct 
brqpchqs of the governmeflt are brought into harmony. 
This function therefore is not needed iq England. Add to 
the fact that the English parliamentary elections are • 
much less numerous thhn the various elections fof federal 
and state offices in the United States. Nevertheless ^hc use 
of regulai party machinery is growing in Great Britain; 
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though long regarded by imny English people with dis¬ 
favour as an American importation, its obvious utility 
for election purposes has ensured its adoption.^ At thp 
centre of English i>arty structure stand two great political 
organizations—the National Conservative Union and the 
National Liberal Federation—whose headqiiai;t<ir8 are in 
London. Of tliese bodies affiliations are formed in each 
polling district of a parliamentary constituency, made up 
of the active adherents of the j)arty in that area. This is 
the gerni-cell of party structure, corresponding to‘'the 
American primary. It elects representatives to a party 
council of the whole constituency, and from these con¬ 
stituency councils representatives arc sent to form a 
council for the whole county or borough. Finally this last 
council elects representatives to the central body in Loiidon» 
The party leaders in Parliament naturally exercise a con¬ 
trolling influence, somewhat as the congressional caucus 
of the early nineteenth century aspired to do. The caucus 
broke down because under the American federal system 
the National Congress is not the sole and supreme prgan of 
national political life. But the different situation in which 
the British Parliament is placed naturally puts the party 
leaders in a position to exercise a radiating control over all 
the constituencies. Tlie affiliated branches of the organiza¬ 
tions mentioned act as the means of giving definite direction 
to this control. Witli the gradual evolution of the “ party 
convention ’’the system of party “ platforms ” is beginning 
to appear. Authoritative open letters or addresses 
of the great party leaders and resolutions pa^ed^by 
the councils, constituencies, etc., are of this character. , 


* Few workfl on Britiish government ooj’tain any reference to par^ 

S iil 4 *ion. President Lowell’s masterful work, The Governmeni of 
^, tul (1908), contains an admirable discussion of the topic (part 
JSiee also'Oatrogorski, Democracy mid. the Organization of Poiiikm Parties^ 
and Mr. Winston Churchill’s Lord Bandolph Churchill, especially Chap, vii, 
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Candidates are still selected in somewhat irregular and. 
yar 5 ’'ing fashion, accentuated by the fact f/hat residence in 
the constituencies is not needed as a qualification. The 
custom of re-electing the same person again and again 
obviates the necessity of making a selection. If a new 
jehoice mu^ be made, it is done eitiier by tlie constituency 
council, Of, if they cannot agree, the central council at their 
suggestion proposes a likely cajididate to them, or even 
indicates two or three from whom they mav select. 

7t The party groups of Continental Europe. Oi! 
\/tlio continent of Europe party governance presents cortaiu 
features differing markedly from the situation liithorto 
existing in America and Great Britain. Instead of two 
great political parties overshadowing all others, and 
alternating in the control of the government, we find in 
France, Germany, and Italy a considerable number of 
party groups, no one of which is strong enough to out¬ 
number all the others. In France ami Italy this is a 
particularly disturbing element in public life, since the 
administration of t]iose countries is based on the cabinet 
system, rendering the executive government dependent on 
the continued support of a majority in the lower house 
of the legivslatuTc. Under the group system of party life, 
no one party is able to afford that support. It must 
therefore be obtained by means of a coalition of separate 
parties whose mutual support is given purely for rwisons 
of expediency, and may be witlidrawn at any tim (3 in 
favour of a more profitable coi^bination. It is to this fact 
thaj is ^uo the notorious ifistability of French ministries 
under the Third Republic. There cxjst in France four 
. «hx«;f party groups, with many subdivisions and combina- • 
tioha. The chief lines o^ political cleavage are ma^jj^l out 
by the terms, Conservative, Republican, RadicaJ, and 
Socialist. The Conservatives include tbe remnants of the 
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older monarchical parties, once divided into Imperialists, 
Orleanists, and Legitimists, but now representing rather 
the opposition to advanced democracy than the hope of 
a monarchical revolution. The recently formed group of 
Nationalists is a reconstruction of conservative elements. 
The Republicans have stood first and foremost for the* 
maintenance of the Third Republic as established, without 
aiming at the advanced social reforms demanded by the 
Radicals. The Socialists differ from the latter in wishing 
to break entirely with individualism and found a‘^co¬ 
operative commonwealth. French Socialists have been 
much divided both as adherents of rival leaders and as 
exponents of rival doctrines—municipalism versus the 
central state, opportunism versus no compromise, etc. 
No one of these parties has ever been strong enough to 
maintain a ministry by its support. Hence all the 
ministries (but one), from the beginning of the true re¬ 
publican era under President Gr^vy uqtil 1905, were formed 
with Republicans as the nucleus and with fortuitous 
support. The Bourgeois ministry (1 §95-96) waa chiefly 
radical, and the ministries from 1905 till tie period of the 
Great War were based on a combination of Radicals and 
Socialists. The government of France during the war 
period naturally represented a general union of patriotic 
elements. The instability which during the greater part 
of its existence characterized the ministries of the Third 
Republic, was aggravated by the methods of French 
legishitive procedure, it bqing customary for the cabinet 
to resign even if defeated on ihatters of minor movienlii or 
in consequence of,an “interpellation”^ in the Chamber 

1 of Deputies. Even the members of the cabinet itself ati>> 

. • 

' The “ interpellation ” diPfors from the “ questions ** luised in the 
British'Farliamcnt in that a debate on the point raised is allowed ^tef 
the interpellation, but nut after a question. . 
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less interested in its continuance than is the case in England, 
since they may very possibly themselves form part of the 
reconstructed cabinet which supplants it. The relation 
of political parties to cabinet government thus stands upon 
quite a different footing in France from what it does in the 
United Kkigdom. Indeed the commendation which it 
has so largely met in the latter country rests on the pre¬ 
sumption of the existence of two great parties as a sort of 
natural phenomenon likely to continue. The absence of 
sucS in France upsets the whole calculation. In the former 
German Empire there was the same subdivision of party 
groups. The elections to the German Reichstag before the 
Great War showed at least a dozen different parties. Tlie 
Reichstag contained 397 members, but even the most 
numerous of the parties, the Socialists, had only a hundred 
and ten seats. Several of the parties (anli-Semitics, 
Giielphs, etc.) had leas than a dozen. The subdivision of 
partitas was, howevei^ of much less national consequence in 
Germany than in France, since parliamentary government 
did not»exist. ^ , 

Looking the institution of party government generally, 
it seems liable to one or the other of two grave dangers. 
If bisection of opinion on a paramount issue does not exist, 
then the consolidation of the party may become a purely 
mechanical affair. What was in its origin a natural bond 
of union may degenerate into the cohesion cn^ated by 
artificial party ties. On the other hand, where such 
cohesion, natural or artificial^is not forthcoming, parties 
asaum^ the fragmentary and unmanageable form seen on 
the continent of Europe. In Great ^Britain, where the 
ISperation of the constitution in its present shape is depen-• 
dent on party government, the situation of publJft^S^ii^ 
in the opening decades of this century is at a very intgresting 
The older line of cleavage has been intersected 
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in all directions with new divisions. The adoption of the 
Home Rule policy by Mr. Gladstone (1886) divided the 
Liberals into Unionists and Home Rulers. The adhesion 
of the former to the Conservatives partially healed the 
breach thus created. But with the close of the century 
the division into Imperialists and anti-Tmperialists, Pro-, 
tcctionists and Free Traders, and other minor rifts of 
opinion, violently disturbed the formation of parties. The 
emergence of tlie parliamentary Labour party as a powerful 
factor in the twentieth century further disturbed the 
situation. The older Liberal party had developed before the 
war a radical wing pledged to energetic social reform and 
the limitation of the power of the House of Lords. This 
section, by its partial union with the Labour groups and the 
IToiiio Rulers, had become dominant in England. The war 
interrupted its activities and led to the formation of a 
national coalition government. Of the rc-forraation of the 
political parties and party groups vvdiich will take place 
during the coming period of reconstruction, it is impossible 
to speak. It remains to be seen w,hether the * British 
political parties will disintegrate into groups, wil) adopt a 
formal system of union with pledges and platforms on the 
American plan, or will find some means of reverting to their 
earlier condition of “ natural ” opposition on a fundamental 
question. 
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THE PROVINCE OF COVERNMENT 




CHAPTER I 


INDIVIDUALISM 

* 

l.^rhe indivichialistio theory of tho {wnelions? of government.— 2. 
Individualism as based tm a tlicory of justice.—3. Based on a theory 
of profitability; the doctrine of laissez-faire. —4, Baaed on a bio* 
logical analogy: the survival of tho fittest.—S. Conflicting forces. 

' 1. The individualistic theory of the functions of 
government. In the first and second divisions of the 
present volume we have considered the general nature of 
the state, and the constitution and structure of govern¬ 
mental bodies. The discii-ssion of the form of government 
has* of necessity preceded the treatment of the proper 
sphere of its operation. Yet in our, own time the latter 
topic *n practice tissumes the julace of paramount import¬ 
ance. fl'he general opinion of civilized countries recognizes 
the validity of the principles of popular sovereignty and 
democratic government—whether expressed by means of 
a limited monarchy or in a rci)ublic}m form.^ It is gener¬ 
ally admitted also that the adoption of popular government 
does not, in and of itself, as the sanguine theori.sts of a 
hundred years ago hoped it might, offer a solution of all 
our political and econoraip ffoblcms. Even granting that 
the government is to be controlled by the people and for 

* In Btating that the coneral consensus of opinion is in favour 91 
democracy, it is not to be denied that popular governmerf^as found 
occasional detractors among writers of reputation and ^mlity. Sir 
Henry Maine {Popular Government, 188fi) declares it to he “^xtreillely , 
fragile^* “ not in harmony with the normal forces ruling human nature,” 
am ** apt theieforo to lead to cruel disappoi^ment or sepoua disaster.’^ 
Ck>mpajB akt W. H. Mallock.TAe IdmiU of Jnre Democracy (1918). 
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tHe people, we have yet to ask what is to be the proper 
sphere of its operation for the general benefit. Wo employ 
in ordinary discourse a variety of phrases to indicate the 
subject in question, speaking indifferently of the sphere 
of the state, state control, the functions of goyemment, 
the province of government, etc. More special aspects 
of the problem are seen in connection with government, 
ownership of railways, the control of trusts, and the man^e- 
mcnt of public utilities. But whether in its general theo¬ 
retical aspect or in particular form, the problem involved 
is emphatically the paramount question of the opening 
of the twentieth century. In the following three chapters 
we shall endeavour to deal with it in systematic form, 
considering one after another the solutions that have been 
offered in theory and practice to the open question of 
government control. First we shall deal with the indi¬ 
vidualistic solution, or system of natural liberty, to which 
we have already referred in a somewhat different connec¬ 
tion in a preceding chapter. In the second place we shall 
discuss the ideals of collectivism, and the attempts that 
have been made for its partial realization. The discussion 
of the actual economic operations of modern states on 
what may be called an individualistic basis modified to a 
great extent by utilitarian and opportunistic considerations, 
will be considered in conclusion. 

To the treatment of the individualistic doctrine of the 
functions of government belongs of right the precedence. 
For it constituted during a laege part of modern tirqiM 
what might be called the official creed of enlightened 
governments; was, until our own generation, defended 
by the cieatest theorists of the modem era, and although 
discredited in its extreme form, remains as the working 
basis of the economic operation of both the American and 
the British* governmints. The individualistic theory may 
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be briefly stated in the proposition that the sole duty of 
government is to protect the individual from violence or 
i^ud. According to this theory the positive interference 
<d the state witli the individual even in his own interest 
i^not justifijpd. Nor is the state justified in undertaking 
operations^of an economic cliaracter, or in imposing re* 
Btrictions (other than in prevention of violence or fraud) 
on the economic activities of its citizens. A schedule of 
goveftiment functions admissible on a purely individual¬ 
istic plan would include the maintenance of an army 
and a navy, courts of justice and a force of police, the 
enforcement of a criminal law and of statutes in refer¬ 
ence to sanitation, adulteration of food, inspection of 
steamboats, etc., these being indir*?ctlv protective in 
their character; but it could not comprise tlie conduct 
of the post office, the maintenance of hospitals an<l 
poor-houseS, or the pperation of railroads. Only such 
actions on the part of tin* state as were directed to prevent 
the interference of its citizens witJi oue*anothcr would be 
legitimate^ 

2. Individualism as based on a theory of justice. 

This system of individual liberty against tlie interference 
of governnient has been defended on different grounds. 
As a matter of justice it has been argued that the indi¬ 
vidual has a right to be let alone. On economic grounds it 
has been contended tliat it pays to let him alone. Ijastly, 
on purely scientific grounds it jias been argued that it is 
in gpnergl consonance with* the evolutionary nature of 
human progress that the individual should struggle for 
hiniiself and survive, or fail, according to his fitness. The 
first of these arguments—ljie restriction of the ojjratiou 
of government to the defence of the rights of the individual, 
-—is especially found in the w^ritings of the political philo- 
of the later eighteenth and# early uflieteenth 
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centuries.^ We find it in the theory of the state adyanoed 
by Kant and Fichte, and following as a corollary upon their , 
view of the doctrine of the social contract. Kant, actuate 
by a spirit of protest against the paternal interference of ; 
the Continental governments of his day and tjieir intruE^if. 
into the private life of the citizen, bases his views of govOn^- •, 
mental functions on the idea of liberty, and assigns to the 
state “ the hindering of the hindering of liberty as its 
proper policy.® But among German writers Wilhelm vott , 
Humboldt, in his Sphere and Duties of Government^ offers 
the most complete expression of the thoroughgoing political 
individualism characteristic of this period. Taking as his 
starting-point the “ individual man and the highest ends 
of his existence,” Humboldt finds the paramount considera¬ 
tion to be that of individual variety and self-development. 
On this the active interference of government can have 
none but a detrimental effect. For this reason “ the state 

t 

is to abstain from all solicitude for positive welfare, and 
not to proceed a 'Step further than is necessary fpr mutual 
security and protection from foreign ‘enemies.” Even * 
such examples of interference as national education and 
state relief of the poor are to be condemned. This political 
theory of non-interference received a decided stimulus 
from its false analogy with the doctrine of popular sove¬ 
reignty. It was but natural that at the beginning of, 
modern democratic government the idea of the right of 
the nation to govern itself should be confounded with the 
somewhat similar claim of the individual to be Jeft ^ione 
to manage his own affairs. Political freedom and non¬ 
interference seemed synonymous terms. In America the 
* * 

^ excellent critique of the individualism of the eighteenth omtury . 
r and transmission to the nineteenth is found in Miohel L*Jdie de 
(introduction and bk. iii). 

• See above, bk. i.,^hap. v, 

• Written 1791 j ptohed 1852. 
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of individual rights was dpminant during the forma¬ 
tive period of the republic. The original situation of the 
Golbnists, compelled to wring their sustenance from a 
reluctant wilderness, the discredit of government in general 
; by the land fees, quit rents, and tea taxes of the royal 
inspired the Americans with an intense belief in 
se&-reliance anji individual rights. We find it as the 
;central feature of the political philosophy of Thomas 
;Je5erson and the writers of the period^ and it has per¬ 
sisted •until to-day in the opuiions held by a large vscctiou 
of the people of the United States. 

The individualistic theory of governmental non-interfer¬ 
ence resting on a doctrine of individual rights has an 
attractive and undoubtedly plausible appearance. Its 
weak point lies in the fact that on closer examination it 
is seen to contain inconsistencies a serious character. 
To carry it out fully and absolutely would involve the 
adoption of an attitude at variance with the dickites of 
common sense, and one wliich no government has ever 
found it practical to completely accept.* Mill has shown 
that the limitation of the province of governm<int to the 
prevention of force and fraud ‘‘ excludes some of the most 
indispensable and unanimously rccogni/ied of the duties 
of government.” ^ Every government recogjiizes and en¬ 
forces the right of private property, but it can be objected 
that this, in the case at any rate of property in land, looks 
very much like positive interference, since the maintenance 
of the claim of one individual is equivalent to the exclu¬ 
sion ^f a^} others. In the case of tlie regulation of the 
right of bequest, the fact of interference, though universally 

approved, is still more evident. In masters such as the 

• • 

* Seed. E. Merriam, History of American Political Theories. 

. ,• Stuart Mill, Principles of Political Econorny, bk. v., clia|)8. i. 

AAd : * 

' 1 
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coining of money and the ,conduct of the postal aerVice^ 
we have instances of governmental action in positive ; 
direction of such obvious convenience and general utility 
as entirely to warrant the violation of individual liberty 
involved. In other cases, as has been shown in detail 
by Professor Sidgwick,^ there is an obvious breach of 
public morality in a policy of complete abstention; that 
a government should leave deserted children to starve, 
and content itself with “ not interfering ” with the desti* 
tute poor, is a point of view that meets with almost universal 
condemnation. The positive duties of the state in regard 
to national education are also generally admitted, although 
it is hard to find a defence for such a function of government 
on a purely individualistic plan. 

3. Based on a theory of profitability : the doctrine 
of iaissez-faire. The view that social justice demands 
that the individual should be left in possession of his 
“ natural rights ” may therefore be discarded. more 
importance has attached to the econt^ic defence of indi¬ 
vidualism, the Ci'aim that it is more profitable for the 
welfare of industry and commerce that every one should 
be left to follow his own interest as he himself understands 
it. This is the doctrine that was paramount in England 
during the rise of modern industrialism, and which was to 
a large extent reflected in America and elsewhere. The 
cause of the peculiar dominance of individualism in the, 
direction of economic policy is to be found partly in tie 
industrial circumstances of the time, partly in the effect 
exercised upon public opinion by the writings of the 
political economists. During the period between 17S) And 
1850, England, and in consequence the industrial world, , 
undei^went a series of economib changes of such funda- 
,, mental importance as to earn the name of the ** Indnstiiai 

^ Houry Sidgwiok, Principles of Political Econorny, hk, iih, ohsp. U* 
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Revolutiion,” ^ The invention of special machinery for 
the textile industries (the* spinning-jenny, the mule, the 
power loom, the cotton gin), together with the applica¬ 
tion of steam as a motive power, clningcd the system of 
production from its previously restricted and domestic 
character and established the factory system. The con- 
temporafy improvements in the smelting of iron ore (coal 
being flsed as fuel), the improved moans of transportation 
in the shape of better roads, canals, and later the intro¬ 
duction of steamboats (1807) and the building of railroads 
(1830) enormously increased productive power and stimu¬ 
lated mternational exchange of products. At the same 
time the existing system of government regulation of 
industry (the tolls, duties, prohibitions, labour statutes, 
etc.) became entirely out of harmony with the industrial 
situation and with the need for mf>bility of eapital and 
labour and oj)portunity t<) exploit foreign commerce. 

The •inadequacy, and to a great extent the positive 
hindrance, of the Mder system of stale interference became 
apparent, and contributed directly Jo the rise of modern 
political economy. Adam Rmith in his Wtalth of Nalwm 
(1776)P, followed by Ricardo, Malthus, FrMerie Biistiat, 
and otlicrs, elaborated the econrunic system of individual 
liberty as the new guide of legislative policy. The funda¬ 
mental argument of their system runs as follows : Every 
man is actuated in his economic relations mainly by the 
pursuit of his own interest. If individuals are left free to 
follow their own choice in the use of their capital, the sale 
of their labour, or tin; renting of their property, the 
liberty of each will be in the general interest of all. For 
capital and labour will by this meane be directed to those 

• ^ * 

' The student may with profit consult in this connoc|if)n. Toynbee’s 

Industnal Hetfoiution, Cimningham’s Grovift of KnfjUsh Industry and 
and Hobson’s Evolution of Modern Capitalmn. • • 
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operations in which they are most profitably employed,^ 
and in which the remuneration for them is in consequence 
the highest. A similar reasoning applies to prices; for if 
articles are freely dxchanged, an increased demand for any 
commodity will tend to raise the price and to call forth 
an additional supply, until by the operation of these balanced 
forces an equilibrium is obtained. International exchange 
of goods, if left unrestricted, will be effected in the quantity 
and kind most profitable to those making the exchange: 
every country will prefer to direct its labour towards the 
production of those articles for which it has the greatest 
adaptability, and will rely on its trade with other nations 
to supply the commodities whose production it finds 
relatively difficult. Wc have tlius a general economic 
harmony in which every individual seeks to obtain the 
greatest advantage for himself to the general well-being of 
aU. In such a state of things government interference 
becomes needless and necessarily noxious. To fix* prices 
and wages by legislative act, to assigh iT legal rate of 
interest and prescribe legal schedule of rent, to prohibit 
importation or hamj^er the movement of hibour from trade 
to trade or from place to place—all this is contrary to 
a natural law which if left to itself will co-ordinate every¬ 
thing to the best advantage. 

The effect of this teaching throughout the world, but 
especially in Gretit Britain, was momentous. It led to 
the repeal (1813-14) of the long-standing regulation of 
labour under the Elizabethan statute. It occasioned the 
abrogation of the laws against floe«combination of working¬ 
men (1824-25) and of the laws of settlement restricting* 
the movement of labourers, the repeal of the remains of 
th6 navigatjpn code (1849), winch siiiceftthe reign of Charles 
II had sem^ht to limit the trade with British colonies to, 
the ^hips uf the mother country, and the abolition of*the „ 
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; ffa4e monopoly of the EavSt India Company. It found ita 
greatest triumph in the abolition of the Corn Laws (1846), 
followed by the repeal of the remaining protective duties and 
l^e establishment in the United Kingdom of the system of 
,^ee trade.^ In America, though the absence of positive 
interference in the past prevented the necessity of similar 
BtaluteS of repeal, the same ideas exercised an enormous 
influence. The writings of earlier American economists 
reflect with what General Walker has called a “ Chinese 
fldelitji” the ideas of the English school; and the 
low-tariff movement before the war was based on the 
doctrine of free trade. In a succeeding chapter wc shall 
hnve occasion to refer to the later criticism of uaturrd 
liberty. 

4« Based on a biological analogy : the survival of 
the. fittest. The evolutionary basis of the iiidividualistie 
theory of governmental functions has not enjoyed the 
same pi;omiaence as the economic doctrine. Wo see it 
especially in the political philosophy of Herbert Spencer, 
As we hav^ already noticed in conncction^with the organic 
theory of society,* Sj)?ncer endeavours to apply the bio¬ 
logical theory of evolution to the interpretation of social 
and industrial progress. The gcn^ernmcjifc is regard{5d as 
one of the “ organs ” of society. It should bo eiitrusted 
only with that function for wliicli it is specially adapted; 
and with the advance of social complexity it must lose 
in scope what it gains in intensity, “ A function to cacli 
organ, and each organ to its own function,” says Spencer, 
“is the law of all organizationf . . . The lungs cannot 
, digest* tho*heart cannot respire, the stomach cannot propel 
^ blood. , . . Must wo not expect that ^^ith government 
also special adaptation to^nc end implies iion-adapiKition 

.to other ends ? ” Spencer, in his earlier writings at any 

• 

* A? Mongredicn, Uiaiory of the Free Trade Movement. . 
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rate, was willing to follow his theory to its logi<3d 6u<h,. 
come, and to erect the dogma of “ the survival of the 
fittest ” into a moral law. To interfere with its operation 
was to disturb the “ natural ” order of progress. Should 
the state aid the poor, the sick, and the aged, it thereby 
contributes to the survival of fonns which have no claim 
to survive, and whoso existence is a detrinient to life* in 
general. “It seems hard,” he says, “ that" a , labotixer 
incapacitated by sickness from competing with his stroi^r 
fellows should have to bear the resulting privations. It 
seems hard that widows and orphans should be left to 
struggle for life or death. Nevertheless when regarded 
not separately, but in connection with the interests of 
universal humanity, these harsh fatalities are seen to be 
full of beneficence.” The theory thus advanced is interest¬ 
ing as illustrating the extreme form which individualism 
was apt to assume during the period of its dominance, 
but hardly needs a detailed refutation. Such an argument 
would apply equally well to the ‘ sufipression of private 
charity, private «aid to the sick, and private maintenance 
of the poor as well as to government felief. If the sole 
test of fitness to survive is found in the fact\>f survival, 
then the prosperous burglar becomes an object of com¬ 
mendation, and the starving artisan a target of contempt. 
If it is assumed that widows will die unless the government 
helps them, and that usurers will grow rich unless the 
government stops them, this seems a very poor reason 
for saying that vidows ou^ht to die and that usurers oUgU 
to grow rich. Even takfhg*the evolutionary argum^t on 
its own ground, it can be urged with justice that al soon 
as the government does “ interfere,” then its interference 
becomes one of the facts of the i^tuation, one of the opera¬ 
tive forces to be taken into account. Indeed, the attem]^ 
to llius apply the biological doctrine of evolution to the 
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theory of the fttnctions of government involves a distortion 
of thef truly scientific point of view.^ 

5. Conflicting forces. Even in the first half of the 
nineteenth century, when the individualistic view of 
government was dominant in both theory and practice, its 
doctrines were not altogether uuoi)p(we<l. The wonderful 
progress made in productive industry by the factory 
system operating under a regime oC natural liberty seemed 
the strongest possible argument in its favour. As against 
this the appalling distress of the working-classes during the 
same period plainly called for a more active policy on the 
part of the state than mere non-intervention, The factory 
system under the play of free contract seemed inevitably 
to lead to oppressive hours of labour, unwholesome and 
brutalizing conditions of work, and the employment of 
children of immature age as a substitute for adult. labour.* 
The degradation and insufficient remuneration of the 
wqjrkors as a cons(‘,quence of their enjoyment of “ natural 
liberty ” called forth a strong current of opinion in ojiposi- 
tion the policy of nou-interfercace. Thomas Oirlyle, 
in his Past hnd^PreseM (1813) and Lailer-Datj Pamphkts 
(1856f,® denounced the “ dismal science *’ of the economists 
and ridiculed the doctrine of laissez-faire. The practical 
effect of this humanitarian movement is seen in the legis¬ 
lative regulation of factory labour in Great Britiin by 
Acts of Parliament of 1833, 1844, 1847, 1850, and later 
statutes. These measures, which limit the hours of em¬ 
ployment for women and children, arc flatly at variance 

• * See in this connection G. Nasmyth, Social Progre^Ji and the Varwinian 
Theory (1916). 

* &JCL account of the miseries occasioned by tlic factory system may 
be found in Spencer Walpole’s History of England, V<d. HI., chap. xii. 

• “ Let us hope that the leavo-alono principle has got itsupotheosis.... 
Ke^ectable Trofessors of the dismal science, your small* Iaw of God * 
is hung up along with tho multiplication table itKclf . . . the length of^ 
youi*tether is pretty well run ” {Latter-lknj Pamj/fUds, No. I). 
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with the individualistic principle. They have, however, 
been subsequently imitated in the legislation of the "great 
industrial states, including most of the manufacturing 
states of the American Union. The further disintegration 
of the principle of non-interference will be traced in the 
third chapter. From what has been said, however, it may 
sftfely be concluded that pure individualism in the conduct 
of government is impossible. Its adoption, in complete 
form, runs counter to the most instinctive impulses of 
humanity, and would neglect governmental duties of the 
most evident character. As a matter of political justice 
it rests on a mechanical attempt to completely divorce 
individual and social rights. On an economic basis it 
overlooks the plain advantages of co-operation and regu¬ 
lated effort. As a scientific law it will not stand examina¬ 
tion. 
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CHAPTER II 

SOCIALISM 

1. The Socialistic theory; its clestniciivc criticism.—2, The constructive 
progratumo oi socialism.—3. The Gorman Social Democrats.— 
4. Socialism in England and America. * 

1. The socialistic theory : its destructive criticism. 

Entirely opposed to tlie individualistic conception of 
government are the doctrines known as socialism, collec¬ 
tivism, communism, and which, subject to later distinction, 
may be spoken of together as the socialistic theory of the 
state. No socialistic state has actually existed on any except 
a small and experimental scale. Socialism is therefore 
mainly an ideal rather than an actuality*. liut the doctrinea 
it embodies have appealed so strongly to so many minds, 
have exercised such an important inrtuciLce on ’ actual 
legislation and practical politics, and contain, in «pite of 
their fallacious nature, so much that is of use and inspiration, 
as to merit a special treatment. 

Socialistic theories present both a destructive and a 
constructive aspect. They offer in the first place a criti¬ 
cism of the existing industrial system (whose basis is 
individualistic), with a view to show its inherent unsound¬ 
ness and its inevitable collapse.. In the second place they 
propose to substitute for the present state a co-opferatiVe(* 
commonwealth to be founded on associated effort and joint 
control. ,The critical part of the*socialistic doctrine is 
intended show that the individualistic system of indust^ 
is wasteful and ineffective from an economic point of view, 

and inequitable in that the remuneration which falls io 

* 350 * «■ 
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tb0 different classes of workers is not according to their 
relative deserts. The more celebrated writers of the school, 
as, for instance, the great German socialist Karl Marx in his 
; which has been called the gospel of socialism, 

criticize the existing state from a point of view elaborately 
historical. ^ iftarx alleges tliat the system of individual 
, private property on which it rests is the outcome of original 
aggression of tlie strong against the weak, representing an 
appropriation of the means of existence by the stronger 
class, and their consequent exploitat ion of the mass of work¬ 
men, who remain in a state of dependence spoken of as 
wage slavery. The progressive* improvement of the means 
oTpiodiict-ibn renders the workmen more and more depen¬ 
dent on those who employ them. The; appropriation of 
the land by private owners (a process practically comjilete 
in older countries) renders it impossible for any individual 
to apply his labour directly to the natural resources of the 
earth.- The increasing use of machinery, altlioiigii vastly 
more efficient than the hand labour which it has replaced, 
makes all produefive, Operations more and more dependent 
on the possession of capital, on the ability to purchase 
machines, premises, etc., and to forego the prospect of 
immediate reward for the sake of future profit. In such 
a condition of things the isolated labourer has nothing 
whereoato subsist except his labour power, which he must 
sell as best he can to the highest bidder. In the nature 
of things he cannot receive less for it than wliat will enable 
him to barely exist, but anything over and above tliis will 
depend on the bargain he is able to make with his employer. 
Now this bargain, although nominally effected under the 
JTule of free contract, is in*reality a forced one. The«work- 
man mtist sell his labour or die of starvation. But since ^ 
the increase ol population, as Malthus and others Have 
shown, is contmuous until some point w^ere it is actually 
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checked by lack of means of subsistence, the labour markefe 
will always be so crowded with labourers as to bring down 
the level of wages to that which practically amounts to the 
necessaries of life. Should wages rise above this, a respon¬ 
sive upward movement of population must bring them down 
again. Such is the famous “ Iro: 
latcd by Lassalle on the basi^ol 
The other side of the industrial bargain is represented by , 
what the employer receives from the labourer. Tlus con¬ 
sists each day of a certain amount of labour power, w^hich 
results in ilic fabrication of a certain number of useful 


i Law of Wages formu- 
the Kicardian economics. 


commodities produced by the application of the day’s 
labour. From the nature of the bargain it does not follow 
that the commodities thus produced by the workman’s 
labour need be exactly equivalent to the commodities 
given to him through the medium of his wages by the 
employer. Indeed, the socialistic writers assure us„the two 
are by no means equal. The workman produces in the 
day more than he consumes (for otherwise th^ employer 
would have uo motive in undertaking * production), and 
the surplus thus created falls to the lot of hfe fortunatO^it^ 
employer. Tlie labourer who sells his labour under 
pulsion is compelled to submit to this fraudulent system'. 
Such is the doctrine of surplus value, which is particularly 
associated with the name of Karl Marx, and which is the 
foundation of the critical theory of soemlism. The point 
in which it lies open to attack is that it attributes to labour 
the whole of the produeftive result, and does not allot a 
share to the machine which was used in co-operation and 
which is the pro'perty of the capitalist. 

It ii impossible here to enter iflto the economic disco^on 
to which this question gives occasion. It is only intended 
to show on what grounds the socialistic contention accuses 


the present system of being essentially inequitable. Marx 
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and the writers who have followed his lead are not content 
with alleging the present unfairness of the method of free 
contract and free competition. They claim that with the 
continued application of machinery and improvement of 
production, the continued appropriation of natural resources 
«nd constant growth of pop\ilation, the inequity of the 
system will be emjjhasizwl, the gulf between the ca])italiMts 
and the labourers, the rich and the poor, will bo further and 
further increased. Sooner or later, they maintain, the 
for<!es thus at work will precipitate a vast social catastrophe, 
which can only be avoided by altering the industrial basis 
of our social system, and substituting associated clTort for 
the economic anarchy of free competition. Their theory 
thus assumes the aspect of a social prophecy. 

On more valid grounds the socialists draw attention to 
the wastefulness of tlio individualistic method of pro¬ 
duction and distribution. A vast amount of work is per¬ 
formed luider it iluijb has no social utility, a great deal of 
work is duplicated and even done several times f»ver with 
no general advantage. The labour witsted in competitive 
adverti^jug, and efforts of a similar character intended 
i^erely to divert business from one person to another, is 
the most conspicuous iasbince of economic loss of the first 
class. Instances of work that is needlessly multiplied are 
seen in the case of competing railroads running trains over 
parallel lines, and in retail stores existing in considerable 
number where one general distributing establishment could 
do the work. Perhaps the simplest and best illustration 
I^Lthe point in question is seen in the contrast between the 
delivery of letters at consecutive houses and in neighbour¬ 
ing streets by a po||tman (an official under collectivtv 
management) and the waste of time and labou]f involved 
by the spasmodic delivery of milk and groceries at^variqps 
housed throughout an extensive district by the employees 
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under individual management. It is in the economiQ 
saving thus eifected that the amalgamation of industry by 
large corporations proves economically superior to produc¬ 
tion and distribution by small concerns. The large indus¬ 
trial companies and department stores of the present are 
standing proof of the fact. These the socialist?, regard aa 
indicating the necessary passing of the older system of 
individualism, the large cori)orations representing a transi¬ 
tion stage towards the general industrial management by 
the state. ’ 


2. The constructive programme of socialism. From 
what has been said it will be easily seen that the critical 
or destructive side of socialistic theory contains a great 
deal that is true and extremely useful in indicating the 
proper direction of measures of social reform. The other 
side of socialism, its constructive programme for a co¬ 
operative commonwealth, is much weaker, and cannot be 
worked out in detail without meeting v'ith hostile criticism 
from socialists themselves. In general terms the jiro- 
i gramme of socialism is to substitute government manage- 
? ment for private management, to put all productive 
^ industry under state administration, thus making the sta^ 
the sole employer, and putting all the workers in the employ 
of the state. On this system the fimctions of government 
would extend to the whole domain of economic operations; 
it would manage all the railroads, the factories, the mines, 
and the farms. In place of competing retail stores, govern¬ 
ment distributing houses wopld be established for deliver¬ 
ing to each citizen his share of the national prod?icti<>jj^ 
Individuals would still have a property right to the things 


'whey actually intended to use—hoi^, food, clothes, etc.> 
—but all‘the means of production would be nationalized. 

The inherent impracticanmty of such a system beepmes 
evident when one tums^ from the general schehae of 
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production to the question ^)f distribution—the method 
according to which the wages of the workers under the 
aocialist state are to be managed. On this point there is a 
great variety of opinion. The most e.xtremc view is found 
in those writers who recommend that everything produced 
i^ould be doinmon property, all per.'^on.s taking from the 
general stock according to their needs. Tdt mise au las, la 
jyrise au tas, ran the formula adopted by Proudhon, the 
French auarchistic writer. Such a system would, of course, 
leave no such thing as individual wages, the remuneration 
of each labourer being according to his needs, not according 
to his eflhciency. Somewhat similar to tliis is the suggestion 
for a general equality of wages, all persons being compelled 
to work for an equal number of hours (or a numlier of hours 
equalized according to the relative attractiveness or rcpul- 
siveness of the trade) and all receiving the same remunera¬ 
tion. This, it will be remembered, is the solution of the 
wag^s problem ollereH by Edward Bellamy in his Loohhuj 
Bachoard, a presentation of the socialist state in the form 
of a romance, 'wdiich#attracted at the time of its publication 
(1888) a phenomenal attention. To all except the most 
saaguine visionaries any socialistic scheme involving equality 
of wages is totally impracticalble. It is evident that under 
such an arrangement the individual stimulus to work would 
be gone and the efficiency of production hopelessly impaired 
by idleness. Bellamy and others attempt to argue that 
under the improved conditions brought by socialism the 
elevation of the general merai tone would severely dis- 
couflten^ce any such shirking of work, and that with the 
shortened hours of labour possible under»co-operative work 
there would be no averiiion to labour on the part of the 
individual. Such an argument is altogether of an idealistic 
character, and contains the most monstrous assumptifms of 

a sudden and mechanical renovation of human nature, so 

•• 4 
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sweeping as to beg the who\e question of social reforfia. 
The argument is also in contradiction to the method 
(adopted by Bellamy) of lengthening or shortening the 
hours of labour in any trade in order to attract or repel 
workers according to the needs of any particular moment. 
This plan itself rests on the assumption of an'hversion tb 
work. 

We come finally to the scheme of industrial organization 
that may be described as socialism ])roper, in opposition 
to communism and collectivism. In this case w'ages are 
to be awarded to each labourer according to his efficiency. 
The plan supposes a hierarchy of officials (on the elective 
principh') who control the productive process, drafting 
the workers from trade to trade as may bo needed, and 
paying salaries, making promotions, etc., according to the 
industrial efficiency of the workers. The pay of a good 
workman would be high, of an inefficient or idle workman 
low. The scheme would be almost 'perfect, if one epuid 
assume the official, persons who assign places, salaries, and 
promotions to be omniscient and impeccable. 'But the 
possibilities of corruption, the play of interested motives, 
intrigue, personal 8])ito, and unfairness of all kinds would 
be so a])palling under present conditions of public morality 
as to altogether remove such suggestions from the domain 
of the practicable. If all industry were forcibly appro¬ 
priated by the government and private business prohibited, 
tlie individual who fell under the odium of the “ bosses 
and " cliques that inighC \tery possibly control such a 
government, would feel liirnsclf to be under a d<&spofigm 
from which the organization o:ffercd no escape. 

The arguments against a general centraHzed socialism 
of the land described are of such evident weight that it. is 
not surprising that within recent years many van^tiohs of 
socialism have been put forward with a view to escape the 
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diMcuitics of the centralized plan. There are, for example, 
various kinds of guild socialism and municipal socialism. 
The main principle of these is the same idea of co-operative 
effort used to replace individual competition as lies at the 
base of all socialism. But by rf^stricting the area to the 
numbers concerned, and, above all, bv basing the union on 
similarity of orcux)ation and interest, it is hoped to avoid 
the brutal rigour of cast-iron centralism. ]\Iore notable still 
are the very schemes which go by the name of *' syndical- 
isnv," in which the industry becomes the basis of social 
bTganization. The miners take the mines, the railroad men 
take the railroads, the operatives take the factories, and 
so on, till economic society consists of vast federated groups 
of workers each e.’tchanging its products with the others. 
It is characteristic of syndicalism that it si'eks to gain its 
end, not by the laborious methods of persuasion, note- 
getting, and political activity, but by ‘‘ direct action ” in 
stoppiiig*thc wheels of the world's machine,ry. It hopes, 
by., means of the general strike, the turning-ofl of the 
water ^upply and the electric-light, tq,force its enemies to 
capitulate. If forgets that if, i n anger against the capitalist, 
it turnsfoff the light, the syndicalist also is in the dark.^ 

* 3. The German Social Democrats. 8ocialism, how¬ 
ever, has more than a merely theoretical aspect. Tin the 
continent of Europe it has made itself a force in practical 
politics of the highest importonce, and socialist political 
parties have of late assumed some importance in England 
and the United State.s. But it is in Germany especially 
that the socialist propaganda iias met with success, and has 
exercised a powerful influence on the legislative })olicy of 
the government. The evolution of .socialism in Germany^ 

^ The writer of this boo^ has endeavonred to show in aaothor work 
{Ths Unsolved Riddle of Social Justice, 1919} tho essentifl fallacy of 
all the different brands of socialisin, while adrnilting the cogency ot the 
eodalis^indiotment of the regime under which we live. 
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is not only interesting of itself, but is singularly instraetivo 
in tbe light it throws upon the probable future of socialist 
political parties, and the extent to which they are likely 
to succeed in modifying the attitude of existing govern* 
ments. It arose, as also in France, in the earlier part of 
the nineteenth century, assuming at first an altogethw 
ideal and utopian form.^ The earlier socialisls, or com¬ 
munists as they were at first called, greatly under-estimated 
the enormous difliculties that stand in the path of social 
reform. Attributing all existing evils to the prevalence of 
the capitalistic system, they presumed that its immediate 
abolition in favour of state control would effect an almost 
immediate regeneration of mankind. The original pro¬ 
gramme of socialism, when it arrived at the stage of having 
a political programme, consisted in the uncompromising 
destruction of capitalistic industry. This was the attitude 
of the socialist wing of the revolutionists that for the time 
being overthrew monarchical government in France in 
1848, and threatened its existence in''the German convul¬ 
sions of the same year. After the collapse of th^t great 
movement the German socialists fell inio ojjposing groups 
—some of them still aiming at a general univer8a*^i revolu¬ 
tion, and attempting to organize on a cosmopolitan basih, 
others recognizing the present national state as their 
starting-point, and desirous of gaming their ends by con¬ 
stitutional reform. By the latter plan socialism, instead of 
fighting itself into power, would vote itself into power. 
The greatest influence during this period was exercised by 
Ferdinand Lassalle, who organized a German Working- 
men’s Association, and advanced as an immediate pro¬ 
gramme the use ctf state credit for the foundation of 

’ o 

1 Of the'initial period of modem sooiaham in Germany, Weitling’a Die 
TFett wie^sie ist um sein soil (1S38), and in France the writings^Saint 
Simon and Fourier, may be oited as illustrative. 
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working-men’s p^ductive associations, wliich should act 
as the beginning of li socialist state. The secession of the 
revolutionary anarchists, the collapse of tlie international 
aspect of the movement,^ aided the growing tendency of 
German socialism towards a national constitutional form 
.whose imipediate aim should bo the albunmeiit of practical 
measures, rather than the complete realization of the ideal 
state. At a congress at Gotha in 1875, a general union of 
the Socialist party was effected on a basis of compromise. 
In*the programme there adopted the “abolition of the 
system of wage labour ” was indicated as the. ideal of 
socialism, but certain immediate measures were proposed 
“ in order to prepare the way for the solution of the social 
question.’* 

In the period following (1878-90) the party underwent 
a severe persecution at the hands of the German imperial 
government, which did not, however, drive it into revolu¬ 
tionary measures, ^t a congress hold at Erfurt (1891) a 
revised platform was adopted, which became the ofticial 
programme o| the German Social Dumocratic party and 
has since been vefy widely recognized as a sort of charter 
of socialism. It demands universal, equal, and direct 
suffrage by ballot (extending the franchise to women), 
proportional representation, direct legislation, substitu¬ 
tion of a universal militia for a standing army, freedom of 
the press and of meeting, free justice, a graduated income 
tax, improved factory legislation, statutory b’mitations of 
the hours of labour. With these immediate demands are 
cyuplq^ a- general denuncftitfbn of the evils of capitalistic 
industry. But it is asserted that the “struggle of the 
working classes against capitalistic exploitation must o| 

^ Karl Marx, in 1864, while a refugee in London, found^l the Inter¬ 
national Working-men’s Association, which aimed at social revoluUon 
withon^ the help of/exiating governments; the movemont*oollajmcd 
alter the Franpo-Prussian War. 
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necessity be a political struggle,’’ ^ and it will be seen that 
the present dejnands of the party in^ude nothing that k 
not asked by various radical groups in Anglo-Saxon coun¬ 
tries, except perhaps the item of a legal labour day. On 
this basis the progress of the Social Democrats in point of 
numbers has been extremely rapid. At the foundation., 
of the German Empire they elected only two members to 
the Reichstag; in 1893 they elected forty-four members, 
representing 1,876,738 votes, and in the Inst election, before 
the Great War (that of 1912) .succeeded in returning One 
hundred and ten members, representing 4,238,919 votes. 
In the welter of parties, groups, and factions which has 
occupied the remains of Germany since the war it is no 
longer possible to distinguish where socialism begins and 
ends. But before the war it was very generally conceded 
that the Social Democratic party (including therein those 
who vote for socialist candidates) was not entirely made 
up of socialists. It had become to a la,Tge extent the party 
of discontent and of standing opposition to the imperial 
government, and wf;s by no means to be looked upon as 
entirely made up of persons believing iK the practicability 
of a co-operative state. 

In all the Continental countries one of the vexed questions 
of present socialism i.^ the extent to which the earlier 
doctrines of the sociali.stic theory are to be maintained. 
Some of the sociabsts tenaciously adhere to the original 
tenets of Karl Marx, and persist in believing in the immin* 
ence of the social cataclysm. This, however, in view of 
the evident improvement in^’thb lot of the workings,clashes 
during the nineteenth century, during which the actual 
tWages of skilled labour were about doubled, is an expecta¬ 
tion that^ seems belied. A great many socialists bdieve 

^ A translation of the text of the Erfurt programme may be,found in 
Ely’s Socialism and Social Rffom, appendix J. 
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ib the progressive alteration*oC present conditions with a 
view to immediate social amelioration to the extent actually 
practicable. Tliese revisionists,” as they are called 
now, everywhere dispute the field with socialists of the 
older, orthodox, and Marxian type. Indeed, it may be 
claimed th^t the greater number of socialists now favour 
the ameb’oration of present conditions rather than their 
complete overthrow. The socialists, though extremely 
numerous in France and Italy, have nowhere else as much 
collision and unity of operation as they had obtained' 
before the Great War in Germany. In France in particular 
they arc divided into opposing factions. Some of them, 
imder the name of “ collectivists,” are of the Marxian typo, - 
favouring a complete economic control exerc'ised by a ceii- ' 
tralizcd government; others advocate the adoption of a 
socialistic programme by the dcA'clopmcnt of municipal 
control; others again, the “ possibilists,” arc inclined 
to ac«ept any measuyjs of amdioration that can bo obtained 
and* to co-operate with any existing governments that will 
meet their vie\^s. • 

It is obvious, however, that the comiug of the Great 
War dealt a severe blow to tluj internatioiial aspect of social¬ 
ism. Before 1914 many socialists indulged the vain hope 
that the socialist workers of tlie world were united to a 
degree that would forbid warfare between jiation-statcs. 
The bond of a common economic lot and of common 
economic aims was thought to be stronger than ilie ties 
of race, language, and national political union. This 
dr^am yas shattered like gltfss.* The socialist had forgotten 
that organized control is a factor of profound import. 
Those in command of the existing government and the^ 
existing iiational armyTiave a long start. But e^n apart 
from this it seerms clear enough that at the present stagie 
of the Vorld’s history the ties of blood and language and 
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neighbourship are still stroD^er than the mere affiliation 
of international groups, 

4. Socialism in England and America. Various 
socialistic associations have been formed in England— 
the Social Democratic Federation (1881), the Socialist 
League (1884), now extinct, and the Fabian Sopiety. The 
latter has contained among its members many persons 
of marked talent—the two Webbs,^ Mrs. Annie Besaut, 
and others—and the collection of papers published by it 
under the title of Fabian Essays in Socialism has had an 
extensive sale. The programme of the society consists 
in the gradual introduction of socialism, recognizing the 
need of a transitional stage in passing from capitalistic 
industry to collective management. In the United States 
there have been numerous examples of practical attempts 
at the realization of collective management in the founda¬ 
tion of various communities in which the principle of 
associated labour and common ownership was “adopted.® 
Of these the Eappites of New Harmony (later of Economy) 
and the conuminiyts of Zoar, Amana, and Oneida are 
familiar examples. These experiments'have always proved 
failures, except where the main motive was religious and 
not economic, and where the community of property was 
only incidental to aspirations of a higher character. Of 
late years socialism has appeared in the United States 
in the form of political parties which are developing a 
considerable voting power. The Socialist party and the 
Social Labour party are the most important. In the pre¬ 
sidential elections of 1912 soihe 900,000 votes w^ gi^fen 
to the Socialist candidate and 29,000 to the Social labour 
candidate. In the election of 1916 the Socialist Labour 

' Sidnej and Beatrice Webb, well kno\m as joint authors of Histoly 
oj Trade Unionism^ etc. 

• Conbult in this connection Charles NordhoS, The CofimuttuHf 
Societies of the United States, 
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candidate received some 14,()p0 and the Socialist candidate 
over 590^000 votes. But in the case of both these parties, 
.^pugh they preface their platforms with general statements 
in favour of the nationalization of production, special 
stress is laid on the immediate demands for state railroads, 
jnunicipal ^control of lighting plants and street cars, a 
graduated income tax, etc. They thus illustrate in their 
practical programme a very close similarity with radical 
political parties whose basis is not socialistic. The present 
demands of socialist parties both in America and in Europe 
are very closely allied to those that arc and have been 
advanced by various parties of a radical type (Populist, 
Independent Labour, French Radicals, etc.) which are 
not avowedly socialist at all. Tlic fundamentfil biisis 
of radicalism is individualistic, and hence represents in 
theory the opposing extreme from the socialistic ct)nccption 
of the state. But the progressive evolution of modern 
BOciaJism*is carrying^it further and further from its original 
ideal. The latter mimy socialists admit to be utopian 
and unattainable, and many person.^ «ot socialists would 
concede that the theoretical ideal of a eo-opcrativo common¬ 
wealth Aay exercise a formative influence on the direction 
of actual legislation. The aims of the socialists in cou-| 
nection with municipal government we shall discuss in 
the next chapter. 
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CIIAPTER III 

THE MODERN STA'L'E 

1. The now environment.—2. Theory of protection to iudustr}'.— 
fi. Modern protective iariils.—4. Interferenco with comf)otitive 
prices; trust and raiboad legislation.—6. Oovcmment intei’ferenco 
on behalf of tho working class; factory laws, state insurance, and 
pensioxrs.—6, Municipal control. 

1. The new environment. We ahall now consider, 
in conclusion, the actual functions exercised by modern 
governments and the existing state of opinion in reference 
to the economic duties of tJie state. The practical operation 
of all modern civilized governments remains, in a certain 
sense, on an individualistic basis. By this is meant that 
there is no state in which the principle of common property 
in the^eansf)f pjoduction, or of equality of wages, or of 
universal emiDloyment by the government, is adopted. 
Each individual is still left to earn his own living by his 
own efforts, and the amount of wages remains as a matter 
of free contract between employers and employed. But 
subject to this general reservation, it can easily be shown 
that the practice of modern governments is further than 
ever removed from complete individualism, and that the 
tendwpy towards state inl^erf^rencc with industry is every- 
iflSSiPbn the increase. Wo have hut to consider tho public 
policy of our time in reference to the r(jgulation of railroads, 
of monopolies and tarMfs, to realize that the former reliance 
upon the principle of unrestricted competition andnndividual 
self-injerest has been completely lost. This obvious chaflgo 
in public policy has been accompanied by an equally evident 

365 
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change in public opinion. The economists and political 
philosophers of the present time are prepared to defend a 
degree of state interference quite at variance with the doc¬ 
trines of their predecessors. The reason for this remarkable 
alteration both in theory and practice is found in the 
altered circumstances of our industrial en'Tironmentr 
We have seen in a previous chapter that the rapid expansion 
of industry under the stimulus of the new mechanical 
processes of the industrial revolution seemed to demand 
its liberation from all forms of governmental restraint, 
and that the consequent removal of the standing impedi¬ 
ments to tlie free movement of capital and labour was 
accompanied, at any rate as far as the total volume of 
production was concerned, with marked success. But it 
has been seen also that in reference to the welfare of the 
labouring chiss the system of free competition, particularly 
in regard to the work of women and children, open 
to serious objection. The further development of modern 
industry has emphasized many other disadvantages 
attendant upon unrestricted competition. The’ more 
important of these may be briefly discussed in theoretical 
form, after which we shall proceed to the treatment of tlfe 
actual legislative policy adopted under the circumstances. 

The theory of government functions laid down by Smith, 
Ricardo, and the classical economists was essentially 
a cosmopolitan theory. It was intended to show that if 
wages, prices, and trade were left to the free play of individual 
bargaining, the self-interest ,of ^ each would promote the 
general interest of all. Each individual would be eilMM 
to apply his labour a^nd his capital to the particular branch 
sf industry in which he might expectrthe highest remunera¬ 
tion. In the same way each nation would be enabled t<? 
concentrate its production in the directions for wl^h it 
had the greatest natural advantages, on unrestricted 
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tr^de with its fellow uatioxM supplying the commodities 
not produced at home. As applied to the conditions pre¬ 
valent in England in Ricardo’s day, the theory of inter¬ 
national relations is generally admitted to have been 
correct. There could be no doubt as to England’s para¬ 
mount advantages at that time in nearly all lines of manu- 
facturinginduatry. But the attempt to apply the free trade 
theory to other nations and to later times has by no means 
met with a general acceptance. In the first place it is 
obj^ted that the acceptance of tlie policy of free trade 
militates against national self-sufficiency and independence. 
In strict accord with the Ricardian doctrine it will follow 
that if a nation has especial advantages for agriculture 
and relatively poor facilities for manufacture it will, 
apart from government interference with the “ natural ” 
course of things, rely upon its neighbours for manufactured 
articles, and devote its energies mainly to agriculture. 
Couversely a nation ^-itli special facilities for manufacture, 
but poor in agricultural resources, will be led to leave its 
land untilled ai^d to obtain its food-sup^jly by exchanging 
its manufactured articles for agricultural products. It 

is dear tiiat in these cases the welfare of each nation is 

* 

absolutely dependent on its being able to carry on an unin- 
t^Trupted trade for the supply of its particular needs. 
Should such intercourse be interrupted by war, either 
between itself and the nation it trades with, or between 
the latter and an outside power, its economic existence 
is at stake. The economic gain afforded by its trade in 
tiipp of peace is thus offset *by its economic feebleness in 
time of war. It is to be especially obseped that it is not 
only a war of its own tj^at it must apprehend, hut a war 
undertaken by an outside nation on which it is in some 
degree economically dependent. On this ground it is argued 
that Btaf^ interference in the shape of protection to manu- 
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factures (or to agriculture) is* justified in so far as may be 
needed for establishing a proper quantity of economic 
independence. Even Adam Smith in hia approval of the 
Navigation Acts^ admits the validity of considerations 
of a similar character, and the argument is generally 
admitted by present economists to be of weight. TheBe 
is a considerable divergence of opinion as to the extent 
to which economic independence should be attempted. 
It is, however, universally admitted that for the manu¬ 
facture of the munitions of war no state should petmit 
itself to be dependent on the outside world. 

2. Theory of protection to industry. The foregoing 
is only one of the many grounds on which state interference 
in the form of protective duties has been advocated. More 
familiar, especially in America, is the line of reasoning 
known as the “ infant industry ” argument. It is claimed 
that the resources and circumstances of a country may be 
such that while the initial expense of sotting a manufacturing 
system on foot in the face (jf foreign competition offers 
insuperable difficulties for the industrial producer, yet 
such a system once properly established woul^, be of a 
sufficiently profitable character to compete on equal tejfpis 
with the imports of foreign manufactures. In this case, 
it is urged, the government sliould impose a temporary 
duty which may make it possible for manufactures to be 
established, and which may later on be removed. The 
temporary help thus afforded by state interference will 
enable the community to advance to a higher atage>’^bf 
industrialism, and bettor to exploit the ntituial sesongees 
of its territory. .This argument has met with especial 
support from American ecoiioi^sts. The weak poipt 
in cominction with the infant-industry argument is that 
In countries where duties of this kind have been adopted, 

* Wealth of Nations, bk. iv. 
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the industries in question have never outgrown their 
infajgic^, as far as the protective tariff is concerned. In 
practice the duties have not only not been removed, but 
have been increased. 

A further ground of argument in favour of protective 
interference arises out of tlie cosmopolitan character of 
the free tra^e doctrine. Assuming a complete international 
r4gime of free trade, the system might tend towards the 
denudation and impoverishinoiit of the less favoured 
nations in favour of those possessing the greatest resources 
and offering the best conditions for manufacture. The’ 
Ricardian theory presupposes that each nation will occupy 
itself with the pursuits for which its circumstances are 
best suited. It is admitted ^ that one nation may bo 
worse suited in every respect than another and yet continue 
to trade with it, because the people of the most favoured 
nation will prefer to devote themselves to the occupation 
in which their advantage is greatest, 'thus let us suppose 
that Portugal can produce both wine and corn with less 
labour |han Morocco; and let it also supposed that in 
the production of oorn the advantage is but slight, whereas 
in the Ase of wine the advantage is enormous; the people 
of Portugal will still prefer to get their corn from Morocco, 
although produced there at greater pains than in Portugal, 
because the quantity of wine they exchange for it is produced 
at still less cost. On this ground the classical economists 
undertook to show that two nations might trade with 
mutual advantage even where the resources the one 
were superior in every res^iecl^to those of the other. Such 
an argument, however, takes it for granted that the capital 
and labour of each country will reiaain within its own 
borders, and not emigtate to the more favoured^territory * 

^ See John Stuart Mill, PrincipUs of Political Economy, bk. iii., cha(>8. 
xvii., xVUi. 

BB 
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Why should it not be supposed that, with free intercourse 
and open markets, the capital, and, what is far more impor¬ 
tant, the labourers of less favoured communities would 
emigrate to places better suited for manufacture ? It will 
be noted that this supposed denudation of poorer countries 
contains nothing at variance with the free trade theojQr 
itself. The emigration of persons and cajutal under these 
Circumstances would doubtless increase the gross total of 
the world’s production, and would add something to the 
general productive efficiency of mankind. But it would 
assuredly not increase the gross total of the productiveness 
of the country out of which they emigrated. The question 
then is, whether the adoption of protective duties in aid 
of home manufacture can prevent the desertion of poorer 
for richer countries. It may be argued that, even after 
the duties are imposed, the individual capitalist or labourer 
will still find it more profitable to use his capital and labour 
in the more favoured country, and that the tehdenpy to 
emigration of both of these is independent of protective 
interference. Theiw are, however, a great many, people 
in every country whose remaining the&e is not altogether 
a matter governed by economic motives; some wili remain 
from sentimental reasons of attachment and patriotishi, 
others because their material fortunes are already amply 
sufficient. Under a protective system the manufactured 
commodities consumed by these persons must needs be 
made at home and necessitate the continuing within the 
state of a sufficient manufacturing population for the pro¬ 
pose. Such manufacture will/ under these premises, be 
conducted at an economic loss : the persona of means thus 
residing in the country will have to pay more for what they 
consume .than if content to import^it from abroad and to 
let the manufacturing population depart. But the upshot 
will be'*that a larger number of citizens remain'within 
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the state than would ha\’ii remained without the state 
interference in the form of protective duties. It is plain, 
of course, that the applicability of such an argument 
depends on the particular circumstances of any coimtry 
at any time. The situation of Great Britain at the present 
4ime naturally suggests itself for examination in this con¬ 
nection.* It may conceivably be the case tliat the facilities 
both for agriculture and for nvanufacture are now inferior in 
Great Britain to those of the United States. The j)ro- 
gressive application of water power and electricity as motive 
forces may furlher emphasize this advantag**. Under 
such circumstances according to the Bicardinu doctriuo 
the labouring people of England ought, each consulting 
his own advantage, to conic to live in the United States. 
There would remain in England the persons of means, who 
would invest their capital in the manufacturing iudustric.s 
of America, and draw from Unit continent the various 
commodities of tli#ir consiimpfion. The case is purely 
hjrpothetical aud may be perfectly at variance with }>resenb 
facts, ^ut it* seems to show tliat, in pure theory, the 
system yf free trade is not of necessity identical with national 
greatness. To grant this and to contend that it is always 
consistent with the general wclfarii of the world, even 
w^here fatal to the welfare of a particular nation as such, 
would be thought by many a quite sufficient argument. 

3. Modern protective tariffs. Acting on the general 
considerations thus stated, almost all of the modern 
iudostrial states have seen fit to adopt a system of pro- 
te#tive*dutie8 for the promotion of domestic manufacture. 
Such legislation in the United States w^s indeed adopted in 
a mild form at the very Ripening of the history of the present* 
constitution.' During the first half of the mneteentb 

' * See Schooler, History of the Untied States, Vol. I,; Taussig, Tariff 
BiHory of the United States. 
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century, the rival theories df free trade and protection 
struggled for mastery. The high tarifE of 1828, the “ tarifE 
of abominations,” was followed by the greatly reduced 
tarifE of 1846, a measure partly due to the influence of the 
free trade campaign in England, and by the reciprocity 
treaty with Canada in 1854. But since the Ci\Ml War the 
system of protection to national industries has been 
strengthened, and extended to practically the whole range 
of industry. The Dingloy tariff of 1897, while admitting free 
of duties a large number of raw materials for use in ma\m- 
facture, imposed on manufactured articles duties amounting 
in some cases to more than fifty per cent. Indeed the 
period between 1890 and 1900 may be considered to have 
witnessed the acceptation in the United Stiites of the 
protective system, not as an expedient, but as a principle. 
Subsequent revisions of the tariff, while lowering and 
removing various duties, have left this principle untouched. 
The Dotiiiuion of Canada, though grawting a special rebate 
duty to imports from Great Britain, is now on a high-tarilf 
basis, the policy ^of protection having been explicitly 
adopted by the Conservative party in 1878, aqd trans¬ 
mitted to their opponents on their accession to po'^er 
in 1890. The German Empire, since the tariff of 1879, 
adopted the policy of protection, in especial the tarifl of 
1902 having further raised the existing duties, including 
those on agricultural products.^ France, Italy, and the 
other Continentfil countries are also under a system of 
tariff protection. Of the manufacturing countries of 
world, Groat Britain alone remains upon a frte trade 
basis, wliile even there the future retention of such a system 
' has recently become a subject of a^ute controversy. 

4. Iniarference with competitive prices; trust aad 
^ailra'\d leg^ation. Interference with the freedom of 

^ ,8eo W. H. Dawson, Protection in Germany, chap. ii. 
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importation is only one ins|.ance of the present tendency 
towards legislation in contravention of the formerly donii- 
nant theory of natural liberty. We have already seen that 
in accordance with this system it was considered advisable 
that prices should be left altogether to the ])lay of free 
ijompetiti^n among buyers and sellers. It vvas presumed 
that under a regime of unrestricted competition, tlu^ price 
of any article would bo in proportion to tlie cost of ])ro- 
ducing it. For the attiiinment of the maximum oeononjic 
efSciency, and for the satisfaction of tlio demands of social 
justice, it seemed necessary merely to leave peoj)hj alono 
to buy and sell as they pleased at such prices as they sIkhiUI 
arrange between thernsclves. I’hc essence of the position, 
however, lay in the assuini)tion that tluTC would be active 
competition among a number of persons producing the same 
article. The case is altered if we su])jjose, the entire stock 
of any particular commodity in the hands of a single stdler, 
or, whafis the sam^^ thing, in the hands of a group of sellers 
acting in concert, Wliere a person has a monopoly of 
the a^ailabhi, stock of a commodity# there is no reason, 
in and of itself, why he should sell it at a price representing 
the cost of production, rather than at any other ]irice. Ho 
IS free to ask any ])rice that he likes, su})jeet always to the 
consideration that if he asks too high a price no one will 
buy the article he wishes to sell. Wlien wci come to imjuiro 
how prices wdll in such a case be settled, wc find that a 
monopoly price follows a law quite dilTerent from that 
governing prices under free competition.^ The adjustment 
<jf a jnonopoly price may he explained as follows. The 
seller obviously cannot sell below the cost of prcKliiction, 
because that w'ould entail a direct loss.* He must, therefor^ 
sell at a price somewhere above the cost of production. 
But it is clear that the lower the price the greater wil^ be 

' Fo^ the law of monopoly price, see R T. Ely, Monopolies and Trust*, 
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the number of articles that h^ sells. The whole amount 
of his profit will depend, therefore, on two factors: the total 
number of sales and the amount of profit on each sale. 
As the price rises the number of buyers decreases, though 
probably not in a regular progression, but irregularly and 
in a jolting fashion. There will be found somewl^^ere in the. 
upward scale a point of maximum profit, at which the. 
product of the number of sales multiplied by the profit 
on each is greater than at any other point. Now this 
point may in some cases bo far above the cost of produc¬ 
tion : for example, in the case of an article of prime neces¬ 
sity^—bread, sugar, oil, etc.,—any one having a complete 
monopoly of the available stock could exact a price much 
in excess of the actual cost of production. 

In the economic situation of the earlier part of the 
nineteenth century, the monopolization of articles of 
ordinary production had not appeared to any great extent. 
The law of price applying to these conditions, ” though 
apprehended by the economists of the day, assumed no 
particular importance, nor did it seem to ha’^e any imme¬ 
diate bearing on public policy. But in’our own day the 
possibility of monopolization of ordinary articles of pro¬ 
duction has become a significant factor in the industrial 
situation. To this, various causes have contributed. The 
increasing use of machinery renders the initial cost of em¬ 
barking on any industrial process constantly greater. The 
evolution of the principle of joint-stock undertakings has 
rendered it possible to carry on production on a very larg^ 
scale, and in consequence to considerably reduce thg cosj 
of each article produced. This has rendered it very difficult 
for small concerns to compete with large industrial corpora¬ 
tions, and. has set up in the industrial world a tendency 
toypirds the amalgamation of similar businesses under 
a common management. When this amalgamation has 
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proceeded far enough to covet, or at any rate to dominate, 
the whole production of a certain clasa of commodities, 
then the principle of competitive price-making no longer 
applies, and the law of monopoly price comes into play. 
To prevent this state of things niodi'vn governments have 
seen fit i|i«some instances to use their legislative power. 
This is particularly the case with the United Rtatos, where 
the process of industrial amalgamatiou has boon most 
rapid and has occasioned the greatest pu])lic apprehension. 
The federal government in 1800 passed an anti-trust law 
(known as the Sherman Act) forbidding contracts or 
combinations in restraint of interstate trad<‘., proliibiting 
the monopolizing of any part of the trade between the states, 
etc. The effect of tliis staturi' has been reinforced by tlio 
interpretation given to it by the courts. It was applied 
in 1897 to contracts between railroads in interstate com¬ 
merce ; ir^lOOd (Northern Securities Case) to the j'rohibition 
of ceHain forms of corporate amalgamatior), and in 1908 
to a boycott ordered by a labour union.^ Under an Act 
of 1914* a Federal Trade Commission* was oreiited with 
power tp restrain unfair methods of competition. Most 
of#the states have legislated against the trusts, either by 
constitutional provisions or by statutes. A great deal 
of such legislation havS, however, been declared invalid 
by the courts, or rendered inoperative by various kinds of 
evasion.® 

^A special case of the interference of the modern state 
in regard to prices is seen in legislation concerning railroad 
ra#efl, which are, of course, pricks charged for iransi>ort>ition 
of persons and freight. A little examination will show 
that railroad rates diff^ from most otter prices in a very • 

* Seo Everett KtmbaU, The. National Oovtrntmnt of the uSiiled SUileSt 

pp. 506-10. , 

* For ftfiti'iruet statuteR, see JJeport of the U.S. Industrial Cdhitnission, 
Vol. U. 
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peculiar way. We have seen that under free competition 
in the production of ordinary commodities their selling 
price will approximate to the cost of production, Even 
where a single seller has a monopoly he will find no 
advantage in making sales below the cost of production. 
But in the case of a service performed by a cailroad in 
transporting passengers or freight over a certain'distance 
the “ cost of production ” is of a quite different character, 
and stands in a quite different relation to the price 
demanded. In the first place we can see that there is 
very little, almost no expense incurred by the railroad 
for the particular transportation of any single article. 
Supposing that a train is scheduled to run between two 
stations, ten miles apart, the cost of sending a barrel 
of flour on it (the additional expense, that is, actually 
incurred by taking that particular consignment) consists 
merely of the labour of two or three minutes’^, handling 
and an infinitesimal quantity of extrr coal by reasdn of 
the extra weight added to the train. It must be noted 
in the second pla(?e that as betw'een a distance** of ten 
miles and a distance, of one liundrocf miles the, cost is 
practically the same, for only the same amount of handling 
is needed, and the other expense is insignificantly small. 
There is, of course, the expense of running the train itself 
(coal, wages, etc.). Very obviously some of the prices 
charged for the passengers and freight it carries must 
make this good, or the train is being nm at a loss. But 
there is no reason (none, that is, of an economic character, 
and apart from ideas of sentinient, justice, etc.) why this 
charge should be levied in a proportionate manner upon 
*the different consignments. Suppose, for example, that 
the state* of the cotton trade is such that consignments 
of cottQu will be sent even if the railroad charges a high 
price, and that the market for flour is such that no flour 
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will be sliipped except at m rate excessively low, it will 
clearly be to the advantage of tlie railroad to charge 
much for the one and little for the other. In other words, 
each of these two rates will be of the niit\iro of a monopoly 
price, the limitation of the charge being found in tluit 
Above a oertiiin point the number of consignments begins 
to fall off. Over and ab»)vc the special expenses of run¬ 
ning this individual train the railroad has to meet its 
permanent an<l standing expenses in the sliapc of the 
inferest charge upon its original construction, and the cost 
of maintaining the roadbed and terminals. But there is 
no reason to assign these cliarges proportionately and 
uniformly among all the trains operated, find upon all 
the business handled. Each train and each consignmeut 
must, of course, repay the direct fidded cost which its 
operation entails. But above the extremely low minimum 
rate thiy indicated, it is iilways worth while to accept 
business, even for •a snudl clwirge where a largfT cannot 
be had. In the practical levy of railroad rates it is 
therefore quite out of the question id distribute the totfd 
cost in, a proportfonate manner. lilacli service ])erfoTmed 
^ill be sold at a price representing “ what the trfiffic will 
bear,’^ and not what the traffic has cost.. Tt will result 
in consequence that the different charges made by a rail¬ 
road may be evidently and visibly out of jiroportion to 
their relative cost. It may happen tluit a greater charge 
is made for c^irryiiig a particular article a short distfiiice 
&ian for carrying it a long one. Although at first sight 
tbis aeems contrary to coiflmon sense and to common 
justice, it is qmte in keeping with the principles we have 
just laid down. In ti^nsporting goods between two places 
five hundred miles apart a railroad may ha ve t«/encounter 
the opposition of competing lines or of transpor^tion*by 
water, and may conipelled to accept a very low rate 
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on the freight it carries. Bi*t at the same time there 
may very well be, included in this five hundred miles^ 
a strip of one hundred miles which is not covered by any 
competing railroad, and which has not access to water 
transportation. As between the towns on this strip the 
charges that the traffic will bear ” are very likeiy greater* 
than the utmost charge that can be levied on the through 
traffic of five hundred miles.^ 

There is a further peculiarity in the economic situation 
of railroads in the fact that active and permanent com¬ 
petition between them is practically impossible. A state 
of keen competition induces the roads to reduce charges 
to a point which, while covering the actual and individual 
cost of the train service, makes no provision for the per¬ 
manent interest and maintenance charges of the railway. 
In such a situation a poor road—particularly one whose 
interest charges are already in default, or which is even 
in the receiver’s hands—is a stronger competitor thati a 
good one, for it can indulge in a more reckless and suicidal 
rate-cutting. In prdctice, therefore, railroa(l#j have hlways 
found themselves compelled to enter'into agre^paents, 
express or tacit, as to the regulation of their rates. From 
the point of view of the general public such understand¬ 
ings look very much like a combined attempt on the 
part of the roads to exploit the community for their own 
benefit. 

The distinctive position which the railroads thus occupy 
in the industrial world has induced all modem govern¬ 
ments to subject them to special regulation, and to esbtirely 
abandon in reference to them the principle of non-inter¬ 
ference. In some cases, as in Prus^a, Austria, Hungary, 
the statesVof the Commonwealth of Australia, etc., the 

^ For the theory of railroad rates, see E. Johnson, ArmriMn Sailtodjf 
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state itself owns and operate the railroads. In France 
charters are granted to private companies for limited 
periodSf after which the roads revert to the statu. Tlie 
chief railroad systems of the country (some 20,500 miles 
of road out of a total 25,500) will become national pro¬ 
perty between the years 1950 and 19G0. Even while the 
roads are in private hands their general relation to the 
state is very different from that of ordinary ]>usincs8 
enterprises. A large part of tlie original permanent cost 
was*defraycd by the French government; the government 
also guaranteed the payment of a fixed dividend. In 
return the rates arc fixed by the government itself, and 
the transportation of the mails, troops, prisoners, etc,, is 
made gratuitous. In the United States, although the rail¬ 
roads have been left in ])rivat-c hands, they have been 
the object of special legislative control of both the state 
and the federal governments. The iTiterstate Commerce 
Act (il887^ provide*^ that in the case of charges levied 
on commerce between the stales, no railroad company 
.shall unduly discriminate in favour of •j>articular persons 
or particular localiiJics. The same law forbade the rail¬ 
roads to’charge more for transportation for a shorter than 
for a longer distance over the same line, and [irohibits the 
pooling of railroad earnings. Tiie statute also established 
an interstate commerce commission of five members 
appointed by the President of the Uniterl States, ft is 
the duty of this body to su])crvise the operation of the 
'Adt, but it had at first no power of itself to punish viola¬ 
tions its provisions or ^o*fix rates. A law of 1906 
co^erred upon the commission the power to prescribe 
rates. The provisions yf the federal afiti-trust statute of 
1890 have also been applied by the courts against the 
railroads in regard of various forms of combination thajj 
were ptfesumed to be in restraint of commerce between 
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the states. In addition to the national legislation, most 
of the states have passed laws intended to prevent dis¬ 
crimination in freight and passenger rates, and to hinder 
undue combination. In most cases also railroad com¬ 
missions are established, in some cases with duties that 
are mainly advisory and statistical, but in ethers with 
coercive powers for the making and enforcing of rates.^ 
During the war period the railroads of the United States 
were taken under the direct administration of the govern¬ 
ment- But this represents merely an exigency of war,’and 
not a change in the basis of state poUcy. In the United 
Kingdom there is also a commission for the supervision 
of the operation of railroads, established in 1873, and 
rendered permanent by an Act of Parliament of 1888. 
The schedule of maximum rates of each railroad is subject 
to the approval of the Board of Trade. Pooling is not 
prohibited, but discrimination is against the Jaw. The 
war-time managemeut of the roads*.by the government 
rested on the same principles as that of the United States. 
' 5. Government interference on behali! of thb work¬ 

ing class ; factory laws, state insurance, and pensions. 
The attitude of modern governments towards the labour¬ 
ing class is in many respects no longer one of unqualified 
individualism. The general recognition of the idea of 
social solidarity and of aggregate social duties towards 
the workers and the poorer members of the community 
has profoundly influenced the legislation of our day. The 
original Factory Acts adopted in England, to which refer¬ 
ence has been already ma*de,‘ have been imitated inwall 
the great industrial countries, and expanded into an 

6 elaborate code designed to protect^the wage-earner against 

« 

* It has been laid down by the United States Supreme Court that an 
exercise*of jwwer of this kind—the making of a rate by the oommianon 
itself—must be subject to revision in the oourts. 
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the rigour of unrestrained .competition. Legislation of 
this kind in the UniUid States falls under state, and not 
under federal jurisdiction. There were still states of the 
Union in which at the close of the nineteenth century, 
factory industry being but little developed, no j)rotoctive 
statutes li^d been passed. But in Massachusetts, New 
York, Perihsylvania, Ohio, Indiana, Illinois, and all the 
great manufacturing staU‘s, factory legislation of a thorough¬ 
going character has long since been adopted, and their 
exiftnple has now been followed to a greater or less degrei^’ 
throughout the country. The Factory Acts proliibit work¬ 
ing people from being employed under conditions dan¬ 
gerous to health or life. They contain provisions for fire- 
escapes, prevention of explosions, ft'iicing of inacLiucry, 
ventilation, etc., and provide, for the aj)pointment of 
inspectors to supervise tin; opeiatiou of the Acts. The 
hours of labour in the ease of women and young persons 
are filso limited by law. All the manufacturing stoics 
ha\fe legislated against excessive liours for young persons 
(of either ses^ aE.d have absolutely* prohibited factory 
labour for childreft. In Massachusetts, Now York, and 
s<|veral other states only children of at least fourteen years 
of age may be employed; in other states employment is 
permissible at lower ages. In England, under the General 
Factory Law of 1901, similar restrictions on industrial free¬ 
dom of contract are imposed by the government, both 
the conditions of work and the permissible hours for 
employment of women, young persona, and cliddren being 
ix)gde the subject of legisl5ti#e interference. The German 
imperial government adopted in 1891 a Factory Act of 
similar scope. In the j)eriod before tht; Great War neither^ 
in Great Britain nor the United States was aiw attempt 
made to limit by legislation the hours of wora of adj|lt 
male labourers. But at the present time the statutory 
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regulation of hours in general is quite within the scope of 
legislation. The matter is now rather one of expediency 
than of principle. 

The general tendency of the advanced opinion of the 
day may be seen in the “ Labour Sections ** of the Peace 
Treaty of 1919. The preamble of the openiojj sections 
states that “ The League of Nations has for its object 
the establishment of Universal Peace, and such a peace 
can be established only if based upon social justice^*’; 
and goes on to declare that “ conditions of labour ^^xist 
involving such injustice, hardship, and privation to large 
numbers of people as to produce unrest so great that the 
peace and harmony of the world arc imperilled; and an 
improvement of those conditions is urgently required; as, 
for example, by the regulation of the hours of work, 
including the establishment of a maximum working day 
and week, the regulation of the labour supply^ the pre¬ 
vention of unemployment, the provision of an adequate 
living wage, the protection of the worker against siclmess, 
disease, and injurj arising out of his entploymfcnt, the 
protection of children, young person^ and women, pro¬ 
visions for old age and injury, protection of the interests 
of workers when employed in countries other than their 
own, recognition of the principle of freedom of association, 
the organization of vocational and technical education and 
other measures.*’ A later article (427) indicates ** the 
adoption of an eight hours* day or a forty-eight hours* 
week as the standard to be aimed at where it has nbt 
been already attained.’* 

The altered attitude of the state towards the working 
j class is seen also ih the systems of compulsory insurance 
and old i^ge pensions, now operative in various countries 
o4, Europe and in certain Australasian colonies. The 
system was first adopted on a comprehensive shale in 
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Germany. An imperial la\j of Jimo 15, 1883, provided 
for compulsory insurance against illness for all working 
people whose wages did not exceed $176 a year, the 
expenses of the insurance being imposed jointly on work- 
ing people and employers, the former piying two-thirds, 
^he latter ^one-third of tlic cost. A aiiuilur law of July G, 
1884, pihscribed compulsory insurance against accidents. 
In each of these cases the government itself contribuU's 
nothing; but for the compulsory old age pensions, estab¬ 
lished under an imperial statute of 1889, the government’ 
contributed yearly towards each pension a fixed sum of 
Ill'QO over and above the amount accruing from the past 
contributions of the w’orkiiig-meii and their employers. 
France and Austria have also instil uted compulsory state 
insurance against accidents (in Austria against illness also), 
and Italy, under a statute of 1899, has stite insurance 
both against disability aud old age. The colony of New 
Zealand, by a law of 1898, established a system of old age 
pensiorivS (with a maximum of eighteen pounds per annum) 
to be ^^corde^ by the government t» ])er8ons of sixty* 
five years of age *vho have resided thirty-five years in 
the coldhy, no previous contribution being exacted from 
th*c recipient. Persons pos&e.ssing an income from other 
sources are not eligible, or only eligible as pensioners to 
the extent that their income falls short of the pension. 
The same type of old age peiLsion law was adopted in 
England by the Acts of 1908 and 1911, under which non- 
contributory pensions wTth a maximum of five sliilUngH a 
week were granted to all needf^ persons over seventy years 
of age. This was followed by the National Insurance Act 
of 1911, introducing a general (contributory) system of ^ 
insurance against accident and illness. • 

Even the most extreme individualists admitted th^ 
the protection which it was the primary duty of tfie state 
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to afford to. the citiaen did iy>t merely include safeguards 
against t physical violence and forcible robbery/, Proteo- , 
tion of an indirect character, intended to preyent fraud 
or culpable negligence, was admitted to be within 
proper sphere of the state action. But in the eourse of 
the nineteenth century the category of legislation of an 
indirectly protective character was enormously ei^panded. 
Such familiar examples as adulteration acts in reference 
to food, acts in reference to the inspection of steamboat 
and buildings, the granting of certificates to e(H^ineers, 
druggists, etc., will at once suggest themselv^, m .this, 
connection. Prohibition Acts in restraint of the manuf^ 
ture or sale of intoxicating liquors, Acts in restraint of 
public gambling, etc., represent the same legislative prin¬ 
ciple carried to a further degree. In practice the line is 
extremely difficult to draw between protective legislation 
—whose intention is to guarantee the individual against 
external harm and to prevent him from harming others— 
and paternal legislation, whose object is to compel .him 
in a positive direction for his own good. Jhe attitude of 
most modern governments is not clc^'rly defined in this 
respect; but there is a large amount of modern legislation 
which is practically of a paternal character. 

6. Municipal control. Mention may be made in 
conclusion of the wide extension of state activity seen in 
the sphere of modern municipal control. Under'present 
conditions the supply of water and light to towns and 
cities and the arrangement for inter-urban transportation, 
telephone communications, itci, offer problems of a peculiar 
character. To a great extent these services are in tneir 
nature monopolieg?; they must be under a single control, 
and can<iot, or at any rate can only at an economic loss, 
he performed for the community by rival purv^ors. 
Separate telephone systems, separate gaO and water 
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compaaieB, with parallel pipes, separate car line#%poji the 
* same streets, are plainly iiuj)ractioablo. On 4ihe qiilier 
hand^ wl^er© these enterprises are placed \nire.sorvedly* in 
JHdvatio hands, the principle of monopoly price, avs already 
explain^, asserts itself to the detriment of the general 
pablic, It is necessary, therefore, eitlier that the public 
authorises should themselves directly ])erform these ser¬ 
vices for the community, or that the grant of privilege's 
accorded to a monopoly company shoiihl be accoiupanicd 
by special restrictions and special regulation of tll(^ prices 
tp- be tdiarged. But for a survey of the present extent 
''"bf municipal ownership, the student must be referred to 
special works upon the topic. Ref (‘renege is only made 
to it in this connection to illustrate tlie greatly widened 
sphere of state control characteristic of the pr(‘.s(uit era.‘ 
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Cliurch, relation to Holy Homan 
Empire, 88 

Churonill, W., Lord Bandolph 
Churchill, 328 . 
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expansion, 267 et seqm; Franco, 
267-9; Germany, 269; TLS. 
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227; distribution of federal 
power, 232-37; U.S., 233, 234; 
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Kent, CtmmentarieSf 92 
Kirabkll, E., National Oovemment 
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Ixouisiana purchase, 245 
Low, Sidney, Governance of Eng¬ 
land, 179 
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ti<m of U,S. li^reaident, 322 
Nature, state of, 21, 27; law of, 89 
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Neutral commerce, tK) 
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Plebiscite, 168 
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Primary, 321; primary law, 325 
et seqq. 

Progressive party, thoi’ 319 
Property tax, 296 et seqq. 
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219 

Protection, theory of, 307 et seqq .; 
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